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ABi^sm^siimmMV. 



THE greater part of the following letter was 
written at intervals, during the summer and autumn 
of the last year ; but a severe indisposition having 
prevented the author from completing it, he resolved 
(for reasons which will be obvious to the reader,) 
to lay aside his work, until after the adjournment of 
the session of the State Legislature, then about to 
open. He doubts, however, whether he should even 
yet have found leisure, or felt the inclination to pre- 
pare these sheets for the press, if his adversary had 
not lately thought it expedient to print and circulate 
a second edition of the Pstmphlet to which they are 
intended as a Reply. 

Albany, Jugust 2rf, 1819. 
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A REPLY, ^c. 



To CADWALLADER D. GOLDEN, Esq. 

;siR, 

WHEN your unwarrantable attack on the 
Report of the Select Committee, upon Mr. Ogden's 
Memorial, compelled me to step forward in de- 
fence of measures for which I felt myself responsi- 
ble, I was by no means unmindful of the invidious 
nature of the task, I wa» aware of the jealousy 
with which persons invested with exclusive privi- 
leges, regard those who scrutinize their claims, and 
I presumed, that in exact proportion as 1 should suc- 
ceed in vindicating the Committee from your asper- 
sions, and in establishing the facts and principles of 
their Report, I should hasard the resentment of every 
individual whose interest might be invc^ved in the 
discussion. 

From the part I had already taken in opposition 
to the powerful association, of which you are the 
champion, I knew, that I had awakened feelings by 
no means equivocal in their effects ; and from the 
temper in which you had commenced the contro- 
versy, I had reason to conclude, that under whatso- 
ever circumstances I might "be driven to engage in 
it, my motives would be impeached, my opinions re- 
probated, and my language perverted. Independ- 
ently of your Memoir, I had formed a previous 
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estimate of your talents and disposition, which en- 
abled me, in some degree, lo anticipate the character 
of your reply. For much bold assertion, — much 
confused reasoning, — ^much idle declamatiQn^-^nnicb 
vehemence, and even much^asBion, I was prepared^ 
Biut before the appearance of your " Vindicatiqii,"- 
I had, after all, no adequate conception of the 
animosity I was fated to encounter. The odi^m 
theologicum^ which had once been proverbial, appear* 
ed to have given place to the vindictive malice of 
the baffled $pe<iuIator; and the fastidious objector to 
** classical allusion^" seemed to claim for his ap- 
propriate naotto— 

*' OmiSFES HABeInAS mARUM EFPUDIT.'^ 

Y^ have, indee^d, poured yourself forth, Mr. Cot 
den, without restraint and without disguise. Ton 
have^sdailed me with every we^^on of ridicule aw4 
detraction. You would devote me to .public con- 
tempt and execration, as a childish reasoner,— ^an 
obscure a^ hatf learned pettifogger, — ^an ignorant 
«Bd corrupt legislator; — but fortunately, the attack 
i^ as impotent as it i^ violent j— I feel, that it cannot 
hurt me. You may degrade yourself, Sir, but i know^ 
yoq:cannot degrade me. Your motives are too visi- 
ble; and the reputation, which it has been the bust-* 
ness of my life to establish, is proof, I flatter iny&eM, 
against your. aspersions. Beliere me, therefore, I 
can sm^ile,and pard(m the exasperated vanity of the 
unlucky author; and if 1 cannot overJodk, I do not. 
fear^ the malignant ragt of the alaimed monopolist. 

Whether those for wheaa you have diaplayed so 
much devoted, but intemperate zeal, may not have 
cause to deprecate your friendship, is not for me, Sir, to 
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^termiDe. It is enough, that I have foimd cofisola^^ 
tion in your enmity. To iM, your vehetnefice is but 
the sign of fslseand waTering confidence in your 
strength* The virulence of yodr resentment is, of 
itself, proof of your c^n sense of its injustice ; and 
the personal invective With which youf labour to sup 
port your cause^ i^itt probaWy be interpreted bf 
<9thers into a confession of its weakness. 
• Yoor friends may indeed lan^ent, that your ** en- 
deavour lo refrain from any ifndue expression of your 
feelings,^^ has not been successful ; but, under all 
eircumstances, it was certainly too much for them tb 
have expected. In a case lik0 yours^ the influence 
of temperament^ and the force of habit, are c^ them- 
selves almost irresistible. But the peculia^r acrimony 
which distinguishes the new progepy of your wrathf 
IS, moreover, to be ascribed to the accidental com<» 
bination of ^ deep personal interest id l^ie contro^ 
rersvj'^t with a seientific perception of its medts. If 
you held hot been a lawyer, Sir, you never could have 
seen so clearly, that you were wrong; and if the 
fruits of your successful practice had not been sup- 
posed to be at stake, you could never have been sd 
much irritated by the discovery or exposure of your 
^rdi-. . 

It is this happy union of personal feeling and pro« 
i^ssiotikl skill, which gives to your malevolence, its 
deliberate character^^-that ^« in the very whirlwind 
of your passion^ begets a temperance that give0 
ihnodthness'^ to misrepresentations, whicAi llie solicit 
tiide of the party must have prompted ', and enabled 

^ Vide Colden's Vindicaiion^ p. 9. f Ibid, p, 9- 

'2. 
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you to resort to artifices which the experience of 
the advocate couM only have suggested. 
, Willingly would I have declined a controversy 
commenced in such a spirit, and continued at such 
fearful odds — a controversy, in which 1 have np 
priirate or professional concern, and which, as it 
threatened to encroach largely upon my time, must 
(on that account, if pn np other) prove detrimental 
to my interests. But you had left me no alternative^ 
The nature of your provocation rendered it impos- 
sible for me to yield, with honour, to the sugges- 
tions of prudence; and although you thus forced me 
into the discussion, you now affect to consider the 
^ vindication of the Committee," as merely the os- 
tensible object of my former address to you. You 
f^ttribute my letter, in the first place, to " amsiiety 
to subserve the views of those who have an interest 
in destroying the exclusive right of Messrs. Living- 
ston and Fulton ;"* and then, with equal consisten- 
cy and truth, you ascribe it to " hostility" to those 
against whom you charge me with having '^ enlisted 
with so much zeal,"-— an hostility, which you charac- 
terize as " deadly," and impute to " some founda- 
tion deeper than the present controversy."! 

To those. Sir, to whom I have the honour to be 
known, a formal denial of such charges, would, I 
think, appear su|)erfluous ; and those who are unac- 
quainted with me, would probably deem a contradic- 
tion useless, which necessarily depends for its 
efficacy, upon the value of my own assertion. If my 
1^ and character are not sufficient to repel your 
sl^UEtders, 1 must rely for their refutation upon those 

♦ CoWen^s Vindication, p. 4. t Ibid. p. S* 
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tircumstances which rendered the public vindica- 
tion of my conduct, a proper and necesisary act of 
^elf-defence, and shall rest contented in believing, 
that the intelligent and candid portion of the com- 
munity, will not, in judging of my motives, be pre- 
vented by artful and uncharitable insinuations, from 
adverting to the nature of my provocations. 

If I am not deceived, they will detect, throughout 
your latter publication, a fixed design to embarrass 
the i*eal question in dispute between us, by the intro- 
duction of topics foreign to the argument. By the 
^ame expedient by which you hope to obviate all 
objections to your statements, upon the ground of 
youravowed interest inlhe controversy — ^you attempt 
to divert the attention of the public from the manner 
in which you have conducted it ;— in exdui^e for epi*- 
thets which grace your own composition, you allege 
that my language " would justify in retaliation, al- 
mostany terms which you might apply to me:^'* — ^and 
truly, Sir, there are none, however vile or lowi that 
you have thought unworthy of your service. 

That there are passages in my letter in which 1 
intended to express myself with strong and pointed 
severity, I never shall deny ; but I insist, that in re- 
pelling your attacks, I was neither wanton nor inde- 
<5orous. I did not certainly go out of my way to 
wound you ; nor can I charge myself with a single 
remark which the subject of which I treated, did 
not properly suggest, or the provocation which 1 had 
received, amply justify. I felt, indeed, that I had been 
misrepresented and traduced, but I knew too well 
what was diie to the public, as well as to myself, to 
indulge in passionate recrimination, vulgar sarcasms, 
* Colden'3 Vindication, p. 11. 
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nie, Sir, that yout example can . ©ever temj^t me fo 
rfiew mjBelf regf^rdless of those motives bj which 
gentkmen are usually induced to restraiii and .mode* 
rate the public expressions of their feelings; 

On your perti you are compelled to acknow^ 
ledge, that a ^ zeal to vindicate the rights a^d inte- 
rests ofyourfrieods, has led you to C/Xpress yoiirself 
indecorously towards the Comtnitteei ;'*and you ^rm 
condescend to assure tb^ other members, of that 
Committee that you had no intention of speajtmg of 
them with disrespect* You are careful, indeed, to 
exclude me, (for I had the temerity to ianswer y(3u) 
from the benefit of this acknowledgment ; but ycrt 
you repeat your former charges, without e)sce{H:ion 
of persons, or qualification of terms, and appeal to 
my book to prove that tduri you had said of Ae com- 
mittee was correct jf 

To sustain, and reinforce your former allegations 
in regard to th^n, is, in fact, the avowed purpose of 
your latter publication. Your former charges arc^ 
again set forth with every circumstance of aggravation, 
and restated as the theses of your new discourse. You 
even avail yourself of that explanation of the 4^iew6 df 
the Committee which your own book had render- 
ed necessary for their defence, as an apology for 
enlarging the bounds of the discussion, and for em* 
bodying in your *^ Vindication,*' every thing that 
had ever " been presented in support of the PoUeyy 
Justice^ Validity^ and Constitutionality^^ of your mono^ 
poly :| — and after all this, you tell me, with rather 
more of frankness than consistency, " not to expect an 

* Coldeu's Vindication, p. 13. t Ibid p. 13. J Ibid. p. IS^ 
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aiiswer to my l^tter.^* Believe me, Sii*, the caution ' 
was utinecesdary, iSiy expectations were nev^r im-^ 
moAerkt^f and I have the consblation to perceive 
that, on t^fi occasion, I have not been disappointed. 
The ^amfe mcrtives, however, which induced me 
to repel your first attempts, now promjpt me to resist 
yoijirpersevering efTorts', to misrepresent and stigma- 
ti;Be my conduct. And although there are many pas* 
sages in your " Findieafion,'^ which I may pass unno* 
tiead, it IS ^till my design to answer every part of it 
that caA he supposed to merit that attention, in as 
nearly yiwir own order as a due regard to perspicii'^ 
ity may allow. 

L You propose, in the first place, to vindicate, on 
the ground of *^ Policy,'- the grant, made by thiaf 
State, to Messrs. Livingston and Fulton, (as the pos* 
^e^sot^ of a particular mode of propelling vessels 
by means of steam or fire,)— of the exclusive right to 
imvigate tbe waters of this state, with boats so pro- 
pelled, upon any principle^ or in any manner^ then known^ 
or theveafter to be discovered. 

This extensive privilege I had ventured to speak 
of as a Monopoly, and for this you not only impute 
to n^e ^n invidious design in the use of that term, 
but deny the propriety of its application. "Mono- 
polies,'^ you say, " are the offspring of despotism, 
and can have their birth and being only under arbi- 
trary ^vetmaent."t Indeed ! Sir, do you seriously 
assert that a monopoly cannot exist in a republic ? 
A' respect to your station, and a recollection of your 
** five-aiad-twenty years of unremitted and devoted 

* Colden's Vindication, p. 13. t Ibid. p» 17. 
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application to your profession,"* forbid me to im- 
pute to you gross ignorance of the meaning of a 
technical term of common use and known import. 
You must intend, Sir, that the purity of republics is 
such, that in them a monopoly will not be endured. 
And pardon me, if I suggest a suspicion that your 
description is the offspring of a new faith : the 
first fruits of conversion, laid at the foot of the politic 
cal altar to which you had recently been led by 
some sudden inspiration of hope, or lingering dis- 
gust of antiquated principles and unrewarded ser- 
vice. If this conjecture be not unfounded, I may 
fairly presume that your definition was not so much 
intended for the enunciation of a truth to aid your 
jpirgumefit, as for a sacrifice to propitiate and 
strengthen your dubious connections. I can scar(?e- 
ly persuade myself that in the long course ofyourpi;o- 
fessional researclies, the following trite description 
can have escaped your observation : « Monopolies 
are sole grants of any trade or occupation, or of ex- 
clusive privileges, which ought to be common.** 

They are, then, from whatsoever source pro- 
ceeding, grants against common right, and equally 
at variance with the principles of political economy^ 
and the KberaJ spirit of the common law j they are 
regarded with an evil eye by both, as unfriendly to 
the great rule of Public UtiUty^ and are only to be 
justified when, by their introduction, some public 
good is to be procured, or some public evil to be avert- 
ed. Even a valuable consideratioti given for them, 
cannot, in every case, indemnify the coinmunity; 
for they are excusable^ upon the sple ground of their 
subservience to the Public Interest ; and it may be 

* C9lden*s Vindication, p. 9. 
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doubted whettier that great end is ever effectoallj 
served by laws, which philosophy disavows, and ex- 
perience condemns. Unless, therefore, Monopolies 
promote this interest, whether they be the gifts of a 
monarch or the fruits of a blind bargain with a re- 
public; whether conceded to court favourites, or 
obtained by the management of intriguing dema-^ 
gogues ; whether their object be the private emolur 
ment of an iron crowned tyrant, or the gratification 
of a brawling tribune of the People : Public Utility 
is equally violated.* 

But all discussion upon this point was idle and 
ijrrelevant, 1 had expressly admitted^ in my Letter, 
that the Legislature could not, upon considera- 
tions of mere policy, ^* avoid or resume their own 
*' grants ; that they alone had authority to judge <Jf 

^ ^ If the exclusive grant to Mr. Livingston be a Mono()oljr, 
*^ why then/^ it is idemanded, " are not all Ferries, Banks, Tdl- 
^ Bridges, and Turnpikes, Monopoli^ ?'^ To this I answer, that 
w^en altogether €»xclusive, they are* He right o/Ferriagef " qr 
'^ that exclusive right of receiving^ certain rates for the carriage 
** by water of persons and goods, which is usually granted to/the 
^ owners of the adjacent land, in consideration of providing and 
** supporting, under established regulations, boats necessary % 
^' the public accommodation/' is undoubtedly-a species of MpnQ- 
poly, and a v<$ry useful and beneficial one tp the public. The 
mere incorporation of a Banking Company ^h not, I apprehendi 
the erection of a Monopoly ; for the L^islature, when II grants a 
Bank Charter, does not preclude itself from incorporating oth^r 
Banks, even in the same place to which they may have confined 
the operations of the first. The Banks, for the time.bejng, how- 
ever, virt|ially possess a. Monopoly. of th^ trade, from the effect o^ 
what is usually termed " the Restraining Act." A law, which 
prohibits persons '^ unauthorised by law," from banking wHhin this 
state, with as much policy and justice, as there'woukl be in pro- 
Mblting individKalsy untess " authorised by law," from buying and 
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*Mhe measurer ^^d t^e public faitb was .fooondl^.bjr^ 
** their decision."* The materkd ienquiry is, wh'etbert 
whea the claiias of the State gcantees are brought 
ilito' direct conflict with rights acqaicedi under the 
paramoufrt authority of the Union, the Le^latore 
pan, with proprietj, defiue the Umits of it« own j«^ 
riediction, and declare that it never intended fo 
transcjend them.. 

selling on cominlsaion, in case Ih^ dmnisawft Compact sb^tuUl) 
suggest that measure. But the bank restraining law has never 
been publicly defended, but upon the ground of its utility in pre- 
venting the evils apprehended to the community from leaving the 
trade of Banking free. Tg^^ .Bric^g*^; are^ or are not/ Monopolies, 
aecordtc^ fo^ circuiiisf anees. They arevg^noraliy the pdvote pro- 
perty of Individuals, or qf Corporations, ivbo are authorised by 
few to erect them over public water courses, and to receive cer- 
tain tolls from all who find it convenient to pass {hem. Some- 
times the acts establishing them, contain a prohibitory chtuse, pre- 
venting the erection of any other Bridge, or of a f^rry, within ^t 
<;ertaiit di&tance, and. in these cases, they are so far Monopolies, 
equally, i^ not, in general, more useful to the Public than Ferries. 
Turnpike Roads^ are not, strictly speaking, Monopolies. Compa^ 
nies are incorporated for the purpose of opening and constructing 
Turnpike Roads for the Public convenience 5 and upon acquiring, 
by purchase, the right of property in the land over whicb 
the road passes^ they have an exqlusive right to erect gates and 
Receive tolls from passenger^. But the Legislature may, after- 
wards, incorporate other companies, to open other roads in the 
immediate vicinity ; and the towns through which a turnpike 
road passes, may, and they sometimes do, establish pubQp high- 
ways so near, as to divert the whole travelling from jt. The 
(^attempt) therefore, to enlist against'^ me " the prejgcjices con- 
nected with" Perries f Banh, Toll-Bridges^ and Timipikes, *'I can- 
" not but think— a want of candour.^* Vide CoUmh Pmdicch 
fi(m,|). 18. 

* Vide Letter to Colden. p. 8, 9. 



Digiti 



zed by Google 



ii7 

'II. Yotir attenipt to defend the grant to Mr. Liv- 
ingston, UpdA the score of its " Justice,'' might, for 
similar reasons, also have been spared. 

I had informed yoii, in my Letter, that the Com- 
mittee refiised to " recommend a legislative decision 
" upon the objections which had been raised against 
*' it, on account either of the ptiM subsisting grant to 
*' John Fiteh ; the forfeiture of Fitch's right, without 
" proof of the facts upon which such forfeiture was 
'^ deClai^d to have arisen ; the unfounded suggestions 
" upon which it was alleged Mr. Livingston had ob- 
^* tained a transfer of that r^ht to himself; or the non- 
'^ performance of the cmidition upon which his title 
♦^ was to have taken its effect i-^because these wfer6 
" questions which the Courts of Law, in the ordinary 
" exercise of their powers, would be competent to 
" decide."* And I should not now haVe felt myself 
bound to follow you into this branch (tfthe con- 
tl'oversy, had you not rendered that large portion of 
your pamphlet, which you have devoted to its coui- 
sideration> a vehicle for the most ofltensive impu* 
tations upon the Committee, and the most unjust 
recriminations upon me. 

However wide apart we are, in sentiment, as to 
the legitimate source of legislative power on the 
subject, there is one point, Sir, in which, I think, we 
are agreed ; and that is, in acknowledging " the effi? 
cacy of a positive statute," (admittiiig it to emanate 
from constitutional authority) " to secure an ex* 
*' elusive property in the fruits of intellectusJ la- 
^ hour." By what strange perversity of moral sense, 

* Vide Letter to poWen, p. 27, 28. 
3 
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or obliquity of tiijderslanding; do you, then, maintaiay 
that It w^ righi and just in the Legislature, to repeal 
the law securing to John Fitch the sole right of em- 
ploying his liriyention of the Steam-boat, whilst, in 
t|ie 6alI)^ ][»reath, you contend that it would be t<n- 
fighifious and unjmi to interfere with the aict by which 
il^js grant to Fkch was abrogated and annulled, and 
his ^ivilejgeB transferred to Mr. Livin^ton, 

You reiniurk, in support of this position, that " Mr. 
<< Fitch did not ask the interposition of the Legis- 
**la)ture to enable him to pursue ^xperiments^^'^ but that 
^ be founded his elaetim to favour on his having ac- 
*< tuallj established a beneficial mode of Steam Na* 
^ ligation ;'^ and you allege, th&t ^' the Legislature, 
^ to rew|u*d his success, and to secure to itself ben^t 
*^ from on invention of so much utility^ gave him an ex^ 
^ clasive right/' You deem it, therefore, absurd to 
suppose, Ihat " he was Iq have the whole fourteen 
•* years,'' for which bis privilege was to endure, " to 
" put his plan into operation ;" you argue, from this 
absurdity, that his grant actually " was upon condi- 
^ tion implied, if not expressed, that he should avail 
" himself of it within some reasonable time .•" and as- 
suming this \o have been actually a condition an- 
neiced to Fitch's law, you conclude that the State 
had a right, resting upon moral obligation, and moral 
duty, to repeal that grant, when they gave similar 
privileges to Chancellor Livingston.* 

Unfortunately for your argument, the hypothesis 
Upon which it rests, has no foundation in reaility. A 
simplie reference, Sir, to the act in favour of Fitch, 
will shew, that no condition whatever was attached 

* Colden's Vindication, p. 25, 26. 
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to it The preaiaWe avera it to have been pa&sej) 
*^ in order ^o promote and encourage so oseful an 
*' improvement and discovery, and as a reward for 
*' his ingenuity, application, and diligence,"* And 
whatever may have been the just " expectations" of 
individual members of the Legislature, of which you 
speak so familiarly, Mr. Fitch's employment of bis 
boat up9n the waters of this State, was no " part ei" 
" the consideration" upon which his privileges were 
obtained* " The very nature of the grant," as you 
have yourself so well observed, " excludes the sup- 
" position :" For if, as you say, he was to derive 
a benefit from it ; that bcBefit could only result from 
his using it, previous to its expiration.t Henc?, it 
is evident, that the Legislature must have thougfal 
it unnecessa4*y to tn^t upon thai as a conditioi^ of 
their grant, which the Btimciltis of private intereait 
\Would ?Lt all events have insured. 

The a^ct m favour of Fitch having been passed 
before the adoption of the Federal ConstiUitiontWas^ 
as you have accurately described it, ^' in eflfect a 
" Pateni granted for a diacovevy, which it was repre- 
^' sented, had not only been made, hut had beeft d^p- 
'' plied to a boat, that wa» then s^ready built."t 
But, when. Sir, let me asky was it before pretencJM* 
that the grant of a Pate#>l for a discovery of inyei^- 
tUm m any art or science, remdered it obligatopjr 
upon the Patentee to erect his machine, public b^ 
work, or carry his improvement into aetu%d operor 
tioQ ? That you, Sir, should become the assertor of 
such a doctrine, does, I must confess, appear to me, 

♦ Vide Letter to Colden, p. 88. ^ Colden's Vind. p. 54. 
t Colden's Vind. p. 2«. 
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more inconsidteiit than any ibing else to be tnet witb 
in the history of this controversy. You admit with 
me, '' that authors and inventors have a natqral or 
" common law right in the fruits*^ as you express it, 
« of their mental labours.''* But whilst I have en- 
deavoured to shew, that the right of using and en- 
joying this species of property was a necessary in- 
cident tq its acknowledgment, you have asserted, 
" that the right to property is very different from, 
*^ and indeed, entirely independent of the use or the 
** right to uQe.''t On the one hand, I have regarded 
a Patent as the effect of a compromise, by which the- 
exclusive %ise and enjoyvami of the productions of genitis 
were secured to the authors for a limited time only, 
in order, that the public might afterwards enjoy a 
common right to use them ;— whilst you, on the other 
band^ have contended, that its only use and office was 
** to ascertain the property, afibrd the evidence of 
^ title, )etnd enable the Patentee to maintain his suit, 
M for the invasion of his rights."| 

Thus, Sir, in your zeal to justify therepeal of the 
State grant or Patent to Mr. Fitch, you lose sight 
of those principles upon which you afterwards re- 
ly, to prove the constitutionality of the grant to 
Mr. Livingston, — ^and without establishing the first 
pointy not only admit, in contradiction to your doc- 
trine on the other, that a right of property secured 
hj Patent, necessarily includes a right to its eiijoy^ 
luent,- — ^but insist, that, from the nature of such 
a grant, a condition is implied, which renders it pbli-, 

♦ Colden's Vind. p> 108-.109. X Colden's Virtd. p. XIQ. 
t Ibid, p. 104. ^ 
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tion, under the penalty of forfeiture, in <5ase of his 
neglect 

So far, however, as respects " this part of the dis- 
^' cusaioti," you admit, expressly, "that there wasrno 
*^.reason to question the perfection of Mr. Fitch's in^ 
*> ¥enti0n, orthe performance of his boat;"* — andrfoi^ 
the purpose of the present argument, I also am dis* 
posed to consider his success or failure equallyim-* 
material. I am, moreover, willing to allow, that the 
grounds upon which you justify the resumption and 
transfer to another, of his privileges, might hate 
been urged in the first in^t^nceva^. strong reason^v 
agiainst the original grant to Fitch himself ;--^yet, had 
the condition which you inerely*imply froia the terms 
of the law, been actually exprassed, Ishould^ not'*, 
withstanding the original impolicy of a grant so un^r* 
l^unded in operation, have denied, with the Council 

* It has nevertheless b^en deemed important to swell the <* Vin- 
dication" with " all the evidence which could be collected, to 
raise some doubts, whether the construction and performance of 
Mr. Fitch's boat were such as have been represented." It has not, 
ho^wever, been thought expedient to contradict or answer the teg* 
tiraony, which was adduced upon the subject in 1815, before the 
Legislature of New-Jersey. On that occasion, the most conclusive 
proof was afforded of Mr.Fitch*s success, from experiments made 
two years subsequent to the date af Dr. Thornton^s Lifter tol>rrLett^ 
some ; from certain expressions in which , a previous abandonment 
of the project has been inferred. If Fitch's Answer to Rumsey's 
Pamphlet, had not been removed from the " archives'* of the New- 
York Society Library, the "Biographer of Mr. Fulton*' might have 
-ascertained, that Fitch had incontestibly established his prior 
daim to the invention;— the certificates and statements appealed 
to OQ behalf of Rumsey, to the contrary notwithstanding. Vide 
Colien'a <« Vmdicaiion;* p. 27-36, '< Letter to Cplden,'* p. 125, 
126, Appendiz— and ibid. p. 62. 
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of Reviston, that the Legislature had atijr ^^ right 
** resting upon moral obligation," to declare, that 
the vested rights of Fitch or his representatives, had 
beconae forfeited, without ^' proof of the facts upon 
which the forfeiture was alleged to have arisen." 

And, had Mr. Livingston made the representatioa 
to me, of that extreme case, which, to illustrate your 
argument you have so ingeniously supposed,* I 
should have answered him in precisely the aame 
terms, in which I have replied to those who have 
urged the total repeal ofhis own exclusive privilege, 
and told him, that the ^ iw^oUejf'* or " improvidence^^ 
of the grant would not excuse a violation of the pub- 
lic faith ; — that questioni^ tpaf^hiag its fqlidity were of 
judicial cognizance ;— ^and, in referenpe to the par- 
ticular grounds upon which he sought the inter- 
ference of the Legislature, I should have probabl/ 
observed, that if " the grant to Fitch must necesr 
*' sarily be understood, to have been upon condition, 
^Vthat he should, within a reasonable time, give the 
'^ State the benefit of his invention,"t — the ordinary 
tribunals were conjipetent so to expound it, as well as 
to adjudge, whether that condition had or had not been 
performed. I should, moreover, have declared to Mr. 
Livingston, my utter inability to conceive, why the 
existence *^ of Fitch's law should deter him from 
^^ carrying his new and advantageous principles into 
" effect," ivhen it had not prevented him from makii^ 
the experiments by which their efficacy had been 
ascertained ; and I should have inquired, with due 
submission, whether, in case the prioor right had be* 

* Colden^s Vind. p. SB. f Colderi's Vind. p. a^. 
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tome forfeited by non-user, he could not avail him- 
self of that circumstance in his defence ? 

If he had remained unsatisfied, and had still press- 
ed his application to the Legislature, I should have 
v€^ntured to remind him, that the power of ^ granting 
" and securing the exclusive tight to new inventions 
*( and discoveries," had, since the grant to Fitch, 
been transferred by the Federal Constitution to the 
Government of the Union. If he claimed any right, 
derived from the supreme authority of that Govern- 
ment, and entertained well founded apprehensions of 
being interrupted in its enjoyment, by those who 
cliaimed under a »§tate grant, I should then have 
acquiesced in a Legislative declaration of the para- 
mount nature of his privileges, so far as to exempt, 
them from the operation of the cumulative remedies 
givien by Statute, to protect the rights granted by the 
State : — ^and if he insisted, that those remedies were 
incompatible with rights secured by the Constitution 
to every Citizen, as his natural birth right and in- 
heritance, I should have piromised him my feeble aid 
to procure the abrogation of such forfeitures and 
penalties, and to admit him upon equal terms to 
substantiate or defend his claims in the Courts of 
Justice. 

But to obviate the force of that answer to your stated 
case, which you must have anticipated, — you next 
argue upon the supposition, that " there was injus- 
" tice in repealing Fitch's Law, and in conferring on 
"Chancellor Livingston, the privileges which had 
*' been previously granted to another," — but you con- 
tend, « that the injustice being towards Fitch or his 
"representatives, no other person had a right to 
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" complain/'* You admit, indeed, that " if the Law 
** in favour of Chancellor Livingston, interfered with 
"■ the prior grants the prior grantee or his representa- 
" tives, might, with great propriety mair^diD, that 
" the subsequent grants so far as it had deprived ihem 
-*' of any advantage^ was unjust.^^ 

Now, where^ and when, or to what purpose. Sir, 
were they to maintain that objection, if not before 
the Legislature, at the time of the meditated inter- 
ference with their grant, and to the end, that they 
might prevent such interference? It seems, that 
you would rather have wished them patiently to 
have submitted to injustice, and then have trusted to 
time and chance, or the favour of a succeeding Le- 
gislature, to replace them in possession of their 
rights, in opposition to the powerful inlBuence of Mr. 
Livingston and his connections: for you pretend, that 
" to authorize Mr. Fitch or his representatives t6 
" make this complaint, they must have shewn, that 
"he or they attempted, or at least intended to avail 
" themselves, of the exclusive privileges conferred 
" by the act under which they claimed." Thus^ 
throwing upon them the burden of proof, in regard 
to that omission or neglect, which, according to your 
own notions, was to have operated a forfeiture against 
them. . 

But, were this even incumbent upon the represen- 
tatives of Mr. Fitch, what opportunity was allowed 
to them to shew their intention of availing thena- 
selves of their grant, Tjefore they were deprived of 
it ? It is not pretended, that they had notice of Mr. 
Livingston's application to the Legishture, and the 

•Colden^sVind.p. 41. 
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dbkjection of ihe Council of Rei^sioh to the rcfpeftl of 
Fitch's Law, for want of « proof of the facts upon 
which the alleged forfeiture was said to haye arkKm, 
renaains^to^tbieday unansnrered. 
... You remarks however, with noJittle self gratala- 
tion and complaeenc?, that '^ Governor Ogden un- 
" der^tood himself too well, not to foresee, that no 
" one , but Fitch or his represeiitatives, could, com- 
" plain of the repeal; and, that in order to meet the 
^^ objection, . he procured from an. administrator, 
" created for that speci^al purpose^ ^^assignment of 
« all Fitch's rigl^t to. employ his steam boat on the 
** waters of this State, or elsewhere, for the con- 
** sideration of ten dollars." Whetfeeif you have 
correctly represented the circumstances un4i5r which 
Mr/ Ogden obtained that assi^q^nt, is a iQf^tter iqi 
whick I have no interest or concern. It is an affair, 
indeed, which.like some others, has probably been 
settled, amicably between you; and although your 
sagacity may, for aught I know, have detected, and 
your lurking resentment have exposed, his motives 
for the production of the document in question. The 
Committee, . in their report, barely state the fact of 
its having been exhibited before them. They de- 
duce no legal consequence from its existence, nor 
found one of their recommendations upon it;— oa 
the contrary, they rather intimate an' opinion ad- 
verse to its efficacy; for, they say expressly, "that 
" after the expiration of Fitch's Patent, the right to 
^^ use his invention, became common to all the Citizens 
^^of the United States'^ 

But, if Mr. Ogden really meant to avail himself gf 
his " technical right," with the intent of combatting 

■ -4 ■-"'• 
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your olS^^ciibn, be Be^iki# to me tot hare diopent a fil 
weapon for that pcirpose; — and^ consideiB]:^) thht 
at the time he thus *^ armed lumself,^' Fitoh% Patent 
had expired,— thait the privilege graoited^to him bj 
this Stffte, hsiA bee» translerr^ to Mr^ Itivingstoa, — 
and the (^oeteU^ of Jai^ice shut agtiiQ^ an i»q«|rj 
into 'the validity €>f tbat tranter, — ^I am inp^oed 
to think, that im dollars were the liiU val^ie of Mr* 
Ogden'fe purchase. 

Be tMa as it iiiay, it cafi have im» bearing upm:i the 
questidn; nor do I conceive that tp be varied by 
your ilugg^stioiH that Fitcdi or his reprejsents^Uves 

'might, at a period long s«tb8|B|i|iient to the abrogatioa 
bf their pri^^legefi, have bad the opportunity of ^^ ^s:- 

' »* faifbitii^ their daiins/^ The very eircumBtances 
tof the vepisal, ma^ have compelled them to forego 
€he ^^ iritention ef executii^ his .plan ;'^ and even if 
it were true, that " no one hap. suffered injury by tuch 
•^^ repeal," it wo«dd by no m^aas follow^ that " there 
**was no injustice in the, act"* Ii^ all. such c^ses, 
the wrong and the injury are one and the same. The 
communis has a right to complain of faithlessness 
in the Government. The State as well as the indi- 
vidual is interested, that the public engagemeirts be 
inviolaMy performed, and. the public integrity most 
scrupulously preserved : — ^And although your morsd 
Bense may ^iserimmate, the absolute revocation of 

' itch's privileges, without notice, investigation, or 
inquiry, from a similar interposition of Legislative 
authority in regard to your own rights, I miist confess^ 
Sir^ I can perceive no distinction between them. . In 
both cases, Ae charac^e^r of the repeal must neces- 

* Letter to Coldeii, p. 88*. Appendix B. 
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'^nty be the sftme, and 4he afl^tr^y. reaiji|i])(}on by 
the Legidatiire of its own graiitt an. equal violation 
of its faith. 

' Iff. But the point which you labour with most sis- 
'dduity to establish, and upon whidi ray opinions are 
misrepresented with the most perse^vering exertions 
of mali^ant ingenuity, is the '* valumlty" ©f the gra^ 
to Mr. Livingston, under the Act of Mardi, 1798, 
notwithstanding the suggi^etions upon which it pass- 
ed, were *' not true infha.^ 

Now these strggestions, as appears by the pre* 
amble to the act, were dislii^tly* two* 1st That 
Mr. Livingston was ^'possessor o/* a mode ef^pfAyif^ 
^^ the Steam Engine to propel nhoed^ on nHu^gnd adwm" 
^ tageous principles^ which he was fletemed firom 
" carrjring into effect by the existei»eeeof the a^ in 
^ feivour of Fitch,*' Src. 2d. That Pitch was " either 
^ dead or had withdrawn himsetf from tUb State, 
*^ without hamng made any dttempt in the space of more 
'*' than ten years^ for executing the pkm^for which he so 
'* claimed an exduMve privilege^ whereby the same was 
^' justly forfiitedP ' ' 

In reference to this part erf the subject, the Com- 
mittee, after setting for^i iii their Report to the 
House, the substance bf the various; Statutes passed 
for the benefit botH of Mr. iPit^ and of Mr. Living- 
'eton, and h& different associates; and stating, as had 
appeared in evidence before them, " that Mr. Fitch 
** had, with great labour and perseverance^ com- 
'* pleted a Steam-Boat on the river Delaware, which 
*' worked against both wind and tide with a very 
^^ considerable velocity, by the force of Steam only ; 



Digiti 



zed by Google 



^^declam, that |n thcif rapimon, ^e sogge&tkxns cod'^ 
"Jtain^d in the act of the 27th Marohf 1798, repeat 
^^ log. the act, gi^ntiiig the exclusive privilege to me 
" 3team-Boats, within this State, to John Fitch, yirerq 
".not true in fact, — the said Robert H. Livmgstmj fmt 
"i Imfi^ the possesserof a mode of appbfing u Sieam £»-^ 
'\ gine to propel a boat on new A^r> adoaniagmus prinei' 
*^ pks ; AND, the, said John Fitch having made a success-f 
^'ful.aitempi for tsecuting his pkm^ and having ^ua^ 
^. obtmned a rP^mt therefor. ^^ 

AUbpugh nothing coaW be plainer, than that the 
Gomoiittee here meant distinctly and severally to 
negate both these separate suggestions of Mr. Liv- 
ingston, yet .in your ^* Life vf FmAow," you represent 
4hem to have fou,ndi^4b^r denial of the one, upoti a 
single cprrohorative circumstat^ce, which they hfid 
.aUeged in disproof of the otber^ You make thei^ 
«ay, " that it is untrue, that Mr. Livingston wasihen, 
<^as those acts^ recite he had represented, in the 
" possession of. a mode of applying the Steam En- 
>' gine to boats on new and advantageous principles; 
^^ bemuse. Fikh had previtmsly (Stained a Patent J^'^ 

With referent to the passage, which in professing 
to quQJ^, yoii bad thus mutilated, I accused you of 
having perverted my obvious meaning; and now, so 
far from denying the charge, you pret^id to mis- 
apprehend it. You aiect to considc^r it limited to 
your suppression of those words which excluded tlie 
in^putatior^ of intentional unJ;rutli in Mr. Livingston ; 
jsmd you repeat and persevere in the original misre- 
presentation, except as to this particular supprpsh 
sion, and that,^— yqu attempt to justify. 

. *Ufo0fF*iHoO,pr242,24S. 
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YoUfjrMend, inthe ftfl&lplaeei that the woris^viri 
^/aet^^^ have no effect whatever inr qualifying the 
meaning of the Sentence of which they form a 
part ;* i. e. there is no material diflference be- 
tween attributing tcf your opponent in an argU* 
mentf a mistake in f^int of fact, and imputing tp binf 
the wilfol assertion of a falsehood ; — a distinction, 
Sir^ii^hich I must be permitted to say, that you, of 
all others, should have been the last to confound. 

Next you maintain, ^ that the expression in the 
*^ sense given to it, ought hot to have bad a place in 
*^ the Report at all/- because, you allege, '^ihe vn^ 
^^ truth of representaUons stij^eieftt^ to mmJ a Pntmioip 
>* etj^ectsa grant from the State; h n&t m^ehf U tuhnieal 
f^ untruth^ but one thatwas de€4ptiv^^ and ftaudulimt^ and 
^^ injurious to ike PubtieP^ And^ is this rtoHy, 1^ 
your deliberate opinion ?- Do yoti, as a- Lditye*, 
after " five and twetity years of the most unremitted 
** Application to your j^rdfession,'* seriously maintain^ 
that vvhere a person in.perfect good faith obtaii^ a 
Patent for an invention, which he believes to be orir 
ginal, but afterwards appears to have been knowti 
for a century, he could enforce or defend his rights 
as a Patentee, even though he might be enabled to 
demonstrate his entii'e ignorance of the previous dia^ 
covery, and vindrqate his claim to ' the essential 
mcfrit of an inventor? Or, M^here a gmnt of Land, 
for in^ahee, were procured from the Legislature, 
upon suggestions confidied in by all parties, *that the 
tract thus to be ceded, bad been excepted in aH 
ft^rfUer alienations of the adjacent territory ; and, 
that the person soliciting thd grant, had for the gub- 

* Vide Colden's Vind. p, 4S. t Coldeni's Vind. p, 49, 
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lie accomioibclatiori as we^^as for'his private beni^t, 
incurred great expenses in improvements, from whick 
he had as yet derived no emolument, and which, of 
course, would bcf totally lost, unless he could obtain 
the fee simple of the soil. Suppose, Sin it shodid 
afterwards be shewn, that the Land tht^ granW&d, 
had been previously disposed of, or reserved by Ae 
State for a particular purpose ; — ^in other words, sup 
pose the suggestions iipoti which the grant in qiies* 
tioh was procured, "not true in fa:cV would you in 
that case contend, that those suggestions, though not 
^« fraudulently" made, had not been " deceptive^' ia 
thdr effect, and ** injurious to the PubKc?" And» 
that the grant; could hot consistently, with a due ob- 
servance of the public faith be rescinded, if thesift 
Facts were" found in some due course of Law?*' if 
you were not so " much embarrassed by necessary 
« attention to other duties,"* as to deprit^ you df 
time and opportunity for reflection,— ^if your interests 
were not involved in the decision of these questions, 
or your passions inflamed by their agitation,— I ani 
convinced, that even you. Sir, would never hazard 
the absurdity of answering them in the nega- 
tive; — and yet the case I have last supposed, is 
strictly analogous in all its material circumstances, 
to that which we are considering. 

Professing, afterwards, to proceed to the considera- 
tion of that part of the' Report of the Committee, "in 
" the sense in which they intended it should be under- 
*" stood," you are " led," as you express it, " ifito a 
« full discussion of the objection to the exclusivfe 
"right, that the first act," (meaning the act of 1798) 



Digiti 



zed by Google 



31 

^was pas$ed on .i3iitn«D 8a|ge^^oq^;''. bat you imme^ 
diataly find it necessary to misrepresent the grounds 
^nd ,reaso»s of that objection^ more grossly than be^ 
fore. Ypunow make the Committee say, that '* thfe 
f si^estions were not true in fact; because though 
•* the Chancellor might have been, the possessor of 
^^ mo^e of applying a steam engine to propel a 
** boat ; yet hift n^reseptation was false in fact, w* 
" emmch m his mode could not have been new and 
^^ advantageous^ John Fitch having made a success* 
^^* ful attempt for executing his plan of a Steam-boat, 
ii and having actually obtained a Patent therefor,"* 
This is really admirable ! — ^Icanqot certainly, de- 
ny that the reasoning here imputed to the Committee 
is abundant)^ absurd, and the conclusion which they 
^re stated to t^ave d^awp, a non s$quitury glaring an4 
l^liQQi^t ridiQulou3t, To shew this reasoning to be 
pveak and inconclusive, I bcjg leave to offer an addi- 
itional illustration, which as it aids and completes, 
your argument, your gratitude will doubtless adopt, 
^nd insert, with a suitable acknowledgment, in the 
ftext edition of your pamphlet. Suppose some en- 
:enay9 jealous of your reputation and success, should 
inake the rash assertion, that you did not gain the 
lucrative and important station which you now 
^ possess'' by " a jjew and advantageous" cojurse of 
conduct; because the same office was bestowed as 
the reward of " adhesion," upon the former incum- 
bent. How silly would such a process of reasoning 
appear ? How easy would it be to vindicate your 
j^iginality by themost triumphant arguments? As 
JWLr* Fitch and the Chancellor had a common object 

* CoMen'iS yindicalion, p. 49. 
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if) view, the navigation of a boat without the aid fof 
wind or oars, so it may be said, that the same eudf 
the attainment of office, was meant to be accom- 
plished both by your predecessor and yourself. 
As steam was the power which Mr. Livingstoi), as 
well as Mr, Fitch, proposed to employ, it may be 
admitted that a common principle directed the con- 
duct of both the official aspirants — a prudent com- 
pliance with the opinions and wishes of those who 
had the office to bestow. 

But can any be so stupid as to think that thisf ge- 
neral resemblance ought to detract from. the CHan- 
cellor's originality — or your's. Can any be so blind 
as not to see, that a difference, allowing the wide^ 
scope for the exercise of invention, might exist be-f 
tween the modes of applying the common power of 
acting upon the common principle ? In what the 
difference actually consists, on which Mr. Living- 
ston founded his superior claims, it may be difficult 
to determine : but, fortunately. Sir, in your case, 
(and it this which renders my illustration so per- 
fect) no such embarrassment is found. Tliat you 
have not barely excelled the accomplished politi- 
cian who preceded you, but that you have attained 
your object with a skill and dexterity infinitely su- 
perior, will be admitted by all whom either an atten- 
tion to the course of our State politics, or a philo- 
sophic curiosity, may have led to watch and compare 
the operations of two such distinguished artists. 

Just observe, for the subject interests and warms 
me— ^observe the points of difference. One makes 
an open and public breach with his party, in the 
first instance ; he abandons his friends, when 
they are still numerous, powerful, and sanguine in 
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* thfeJr hopes of success. His desertion, therefore, 
Ascites a lively resentment, ami draws upon bta^ a 
peculiar odium. His appointment too is so conferred,^ 
as to'66€ih the stipulated reward of services render- 
ed. In all these respects, what a superior judg- 
ment have you . not displayed ? What tact in the 
chbicfe of time : — ^What skill in the arrangement and 
managettientof circumstances ! You leave your par- 
ty, Sir, when despair had brought it to the point of 
apparent dissolution : even then you make no pub* 
He declaration of hostility ; you do not suddenly 
and openly desert, but win your way into the oppo- 
site ranks by a silent, and almost insensible pro- 
gress. Through the whole process of your change, 
you contrived to maiptain, with consummate, ability^ 
such a happy statiesman*like ambiguity of conduct, 
that of the three parties, into which the State is di- 
vided, you were actually claimed by two, and not 
wholly rejected by the third, until the very moment 
you thought it prudent to declare in favour of Mr. 
Clinton, and — -^the Mayoralty. 

But Jinis coronal opus. That office, the great ob- 
ject of your desires ;. the mark at which your ambi- 
tion aimed; on which, through all your winding!^, 
and doublings, your eyes had remained constantly 
j&xed, seems, to the world, at last to be conferred as 
an unsolicited, voluntary tribute, to your extraor- 
dinary merits : when as you, and sorm others^ well 
know, it was obtained, as most offices are, bynegoti" 
ation — negotiation, commenced by earnest solicita* 
tion, and consummated by actual — I mean to say, 
terminated, like all successful negotiations---iy the 
agreement of the parties on the terms of a treaty. 
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Well, then, have you observed that the " cobclif- 
j^^ pion» of the Committee tvould appear very iliogicai^ 
f* even if their premises, were admitted.'^ I must cow^ 
ie^S) I think so too. But I must again disclaim all 
title, property, and benefit, or merit of discovery in 
these *^ Conclusions," as well as in th^ ** premises.'^ 
, They are both inventions of your oMrfa, to which I 
never shall dispute your " exclusive right,'* ftough 
foutaded on '^ suggestions" to which your conscienee^ 
Sir, will prefix the appropriate epithet. 

You deny, however, in the tnie spirit of polemical 
chivalry, " that it was ever represented to the Le^ 
*' gislature, that the Chancellor was in the actual 
^ possession of a mode of applying a Steam en^ne 
^ to propel a boat, which he knew w&iM have the demei 
^ effect ^ or which he had ascertained would be ad- 
** vantageous." And, to confirm this new position, you 
take the pains to transcribe ** the title, preamble^ 
" and first clause of the act of 1798,'^ and then ob- 
serve, that the Committee treat ffiis as if it were an 
evidence of a representation having been made that 
Chancellor Livingston was in possession of a mode 
of applying the Steam engine on new principles^ 
which he had a*t?er/amcrf would propel a bodt advan- 
t^igeously ; and " appeal to any unbiassed and un- 
** prejudiced mind, whether, instead of any such 
^' meaning being conveyed, it is not manifest Iromi 
" the priaamble itself, and more particularly fi»om 
^ the first clause of the act, that the Legisl&;ture 
*' well understood that, though the Chancellor con- 
" fidently expected success, yet he had not ascer- 
^ tained that he could command it.^^{ 

* Colden's Vindication, p. 50. t VM. % Ibid. p. 52. 
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Now, wi&OQt stopping to inqaire wliefeer ^ou 
adopted the antithesisf, which concludes this sen<^ 
tenee? imiaediately from Mr. Addison, or found it 
111 your '', Common Place Book^^ permit me to dSeir ft 
different construction of the Law in question, found*- 
ed not upon any particular expressions which a poN 

>iL\im of it may contain, but upon a view and compari- 
emk of the whole, and every part of it If I read that 
Statute rightly^ Sir, Mr. Livingston suggested that 
he was possessor of a mode of applying the Steam 

, Engine to propel a boat on new^ ^^ as well as advaH- 
^Vtageoi:^ principles ;'' but that he was " deterred^" 

r (not as you would have it) "from prosecuting \m 
^penmenis^'^^ but '' from carrying the same,^^ i; e. this 
tiiode^ &c« which was the ascertained result of those 
exjp^njSDtents^ " ipto. effect ;''— first, " by the exists 
-'^ence of a. law" in faVour of jif'itch, and, secondly, 
*^;by the uncertainty and hazard of a very expensive 
*' egsperiment^ unless he could be assured of the ex- 
^' elusive advanitage of the same, if, on trial, it should 
." be fottnd to succeed.'^* 

, Here, Sir, let me, by the way remark, that how- 
ever powerfully the expense attending experiments in 
4Aataml pr mechanical philosophy, may operate to 
prevent men ^f science, as well as mere projectonsr, 
fromr engaging in them, yet it may well be doubted 
whether those peraons are usually deterred from iri- 
dulgi^ in their favourite schemes or studies by the 
ume^airdyotJiazii^dvfhiQh attent them. At all events, 
it is clear, that Mr. Livingston was not discoure^ed 
•either by " uncertainty, hazard, or expense^^ from 

• Vide Act srth March, 1798. '^ Letter to Golden," p. 88. 
Appendix A. 
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makii^g those previous experiments with " ch&plete, 
•* endless chains, duck's feet paddles,'' and a varie- 
ty of other ingenious contrivances, too numerous to 
specify ; upon which, it is by no means difficult to 
conceive, that he had " previously to 179a, expend- 
" ed large sums of money."* 

But it was equally plain that he was " detcr- 
" red, by the uncertainty and haSsard pf a very ex- 
" pensive experiTnent^^ from carrying his " mode of 
« applying the Steam engine to propel a boat on 
**new and advantageous principles, into effect." 
Now, what was the experiment which he had in 
view ? If you had not thought proper, Sir, to cut 
short your extract from the Law, if you had transcrib- 
ed the second section^ as well as the " preamble and 
^^ first clause of the act," your readers might have 
been able to answer this question, without the labour 
of referring to the Statute book. They would have 
found it to read thus ; 

" And to the end that Robert R. Livingston may be 
*' induced to proceed in an experiment which, if suc- 
*' cessful, promises important advantages to this State, 
" Be it further enacted^ That privileges similar to. those 
^ granted to the said John Fitch, in and by the be- 
'* fore mentioned act, be and they are hereby ex- 
** tended to the said Robert for the term of twenty 
" years from the passing of this act : Provided never- 
** /Acfo^^, That the said Robert shall, within twelve 
" months from the passing of this act^ give such 
" proof as shall satisfy the Governor, Lieutenants 
" Governor, and Surveyor-General of this State, or 
•* a majority of them, of his having built a boat of 

• CoWen's Vindication, p. 52. 60. 
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« at least twenty tons capacity, which is propelled 
« by steam, and the mean of whose progress through 
** the water, with and against the ordinary current - 
" of Hudson's River, taken together, shall not be 
^ less than four miles an hour; and shall at no time 
« omit, for the space of one year, to have a boat of 
"such construction plying between the cities of 
" New-York and Albany."* 

Thus, then, it is manifest that the " expensive expe- 
i' riment," contemplated by Mr. Livingston, ^ was the. 
" construction of a Steam boat of at least twenty tons bur" 
" rfew, to be propelled at the rate of four miles an hour; 
" which experiment, if successful, promised great 
" advantage to the State," by the establishment of a 
regular packet-boat of such construction, to " ply 
" between the cities of New-York and Albany," al- 
though the benefit to Mr. Livingston from such an 
establishment might be " uncertain," and the expe* 
riment ^^ hazardous, unless he could be^ assured of 
" the exclusive advantage of the same, if, on trial, 
** it should be found to succeed :" And. this, it was 
supposed, could only be secured to him by the 
grant of " the sole and exclusive right and privi- 
" lege of constructing^ making, using, employing^ and 
" navigating, all or every species or kind of boats, or 
" water craft, urged or impelled by the force of fire 
** or steam, in all waters whatever within the terri^ 
" tory and jurisdiction of this State," which by vir- 
tue of an act passed before the adoption of. the Fe- 
deral Constitution, had been vested in John Fitch. 



* Vide Act of 27th March, 1798, " Letter to Golden/' Appen- 
dix A. 
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Let me, now, once more " appeal to any unbiassed 
** and unprejudiced mind,'^ to decide whether ** thfe 
" words of the Law preclude the possibility of a 
" Supposition that the Legislature passed the first 
" act in favour of Mr. Livingston, under the impress 
'« sion that he had considered, or represented him- 
" self, to b^ in possession of a mode of applying 
^' Steam, which he had tried and ascertained beyond my 
doubt.^^* Whether he did not assert that the prin- 
ciples in his possession were iadvantageous^ in the 
same positive and unqualified terms, in which he 
stated them to be "new?'' — And whether it be 
more injurious to his character and memory, to say, 
that jie was mistaken in that assertion, than to sap* 
'pose that when he made it " he had neither ascertained 
*' or knew that his principles would be advantageous.^ 

So long. Sir, as the suggestions upon which that 
act was obtained, stand recorded iii its preamble, 
it would not be safe to d.eny, that Mr. Livingston 
represented himself to be the actual ** possessor of 
"a mode of applying a Steana engine to propeJ a 
♦* boat upon new and advantageous principles.*' 
These are his own words ; adopted from the peti- 
tion presented by him on that occasion-^^notwithr 
standing you now allege that " he had not then as- 
" certained that the application of these principles 
" would be advantageous.^^ Permit me,'Sir,to ask, whe* 
ther he had ascertained them to be ''new T^ or whe- 
ther he contemplated any experiment for that pur* 
pose ? It will hardly be pretended that he did : yet 
he might have been as much deceived or mistaken in 

supposing they were "new," as in believing them 

- f 

• Colden's Vkidication, p. 55. t Ibid. p. 43. 
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to be ** advantfi^oas." Whether, in point ^ffitet^ 
hk principles, were "new," or not, could be ascer- 
lakied oiiiy by investigation and inquiry ; — never by 
ei;periEQeqt. But his assertion, in regard to both 
Ihiese qualities is inseparably one : it is contained in 
the same coiyunctive sentence; the same expres- 
sions are applicable to either of them, and co-exten- 
Sive as to both. 

Mr. Livingston may have made no pretensions to 
the original discovery of that mode of propelling 
boats by means of Steam) of which he said he was 
^ possessed ;" and certainly the Legislature did not 
^rofe^s to reward him as an inventor, but merely to 
encourage him to introduce his principles into prac- 
tice. Yet the allegation of their novelty was as 
positive as the representation of their usefulness : 
but the latter must have been the material rndpce- 
ment to the grant, and a certain test was therefore 
provided, by which Mr. Livingston was to prove that 
hief principles were really " advantageous^^ ys'h\\sX his 
, suggestion as to their being " new,'' was, from the 
nature of the case, taken at his peril. As to the one, 
he failed in the proof required by the condition of 
tm grants and whether his representations as to the 
otb^r, were correct, or not, was immaterial, the Com- 
iaittee felt themselves "warranted in concluding,'* 
^at his suggestion was " not true in fact," because 
his principles were not " pdvantageous.''^ 

You repeat, nevertheless, in your pamphlet, what 
you bad before asserted in your " Life of Fulton," 
" that qpon this point the Committee had no sort of 
*^ t«9timojny before them." To refute this assertion, 1 
thought. Sir, that nothing more was requisite than 
to refer)t in ray letter, tQ the Statutes passed subse- 
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quenllj to the act of 1798, foi* extcpdiiqp, fnaii ime 
to time, the period within which the proof required 
of Mr. Livingston, was to be produced, until his 
plan was finally relinquished, and Mr. Fulton's adofrf- 
ed in its stead. But you now ccmtend that these 
acts afford no evidence whatever, to justify the re- 
port ;— still you admit that the " Statute book 
« proves that the Chancellor's attempts to construct ^ 
" a boat which wo^Mgofow miles an hour^ were fruk- 
« less ; and that new hopes to accomplish this ob- 
"ject, were succeeded by new disappointments."* 
This, Sir, I humbly conceive, is admitting all for, 
which it is necessary for me to contend ; for unless 
the principles of which Mr. Livingston was possfBSS- 
*ed, were such as would enable him, within the timie 
limited, to propel a boat with that velocity, they 
%vere not " advantageous,'' within the meaning of the 
Statute, which had made that the test of their util- 
ity, and the condition precedent upon which the 
exclusive right to use them was to vest. 

In the very case to which you appeal to sliew^ 
from the Statute book itself, its insufficiency to war- 
rant the inferences of the Committee, you have, your- 
self, adopted this same construction of the Law. Yon 
state that "Mr. Fulton's experiments in France, m, 
^ 1802, had determined that he was the possessor of 
** a mode of applying Steam to propel a boat, on 
*^ new and advantageous principles ;!' and that ati. 
act was passed in 1803,, giving him, in conjunction 
with Mr. Livingston, an exclusive right: Provided^ 
" they employed, within two years from the passing 
" of the act, on the waters of this State, a boat 

♦ Colden's Vindication; p. 57. 
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"whose progress should be four miles an hour.** 
You then observe, that " the condition of this act 
*' not being fulfilled four years afterwards, that is, 
" in 1807, another act was passed, allowing Messrs. 
*^ Livingston and Fulton two years from this date, 
" to fulfil the conditions on which the right depended.^'* 
And you ask, whether " any one can doubt that Mt. 
« Fulton, in 1807, did possess a mode of propelling a 
** boat, whose progress would satisfy the condition of the 
** ae/."* Hence, it is evident, that you consider Mr. 
Fulton's possession of a mode of propelling a boat 
four miles an hour, synonymous with his possession erf 
a mode of propelling it upon new and advantageous 
pnntiptes ; for your ttrgumerit would be without 
point or application, unless you meant that the effi- 
cacy of the mode he proposed in 1807, to fulfil th^ 
condition of this grant, was to be inferred from his 
having determined, by his previous experiments in 
France, " that he was possessed of a mode of applying 
Steam to propel a boat on new and advantageous princi'- 
j»fe5."t To avoid the ultimate conclusion to which 
your argument was meant to lead, I have simply to 
remark, that, after the act of 1807, Mr. Fulton 
himself, as well as the rest of the world, would have 
had two years, at least, to ^ doubf^ in, if he had not 
sooner prm'ed the efficacy of his mode of propelling 
Steam boats, by an actual compliance with the 
conditions of that Law ; and if Mr. Livingston had 
ever afforded similar proof in regard to the plan 
which he possessed in 1798, the Committee would 

* Colcjeii's Viodicatlon^p. 58. 

t The same construction is again adopted in p. 90) of the '« Vih- 
« 4ic«ition." 

6 ^ 
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;iibt have denied that his principles were) in trts^b^ 
" advantageous." 

With respect ta the other tefitimony upoan this 
point, to which I adverted in my Letter, you ob- 
serve that it is '* curious,*' that " when the question 
^' was, whether the Committee had before them evi- 
*^ dence to warrant their Report, I should feaye ap- 
" pealed to your " Life of Fijlton,'' which was not 
*> written till afterwards,'* And you think it " equal'* 
" ly inconsistent in me to refer to Stoudinger's Affi- 

, " davit, because it was produced, as I had myself 
" mentioned, m^quentlyV'^ 

Wny, really. Sir, to whatsoever. degree these eir* 
cumstapces may have excited your ^' Wonder," I see 

] DO reason why you should convert them into proofs of 
my inconsistency. By referring once more to my 
Letter, you will perceive that! there took the liberty 
of asking you, whether the GcmimJUtee " had not. the 
" benefit of admissions for yourself, as the Counsel of 
^' Mr. Fulton, which you had since repeated as his 
« BtographerJ^^lf To this enquiry you do not deign to 
answer ; but ft prevent, 1 presume, the cha^rge of in- 
consistency from being retorted, you attempt to 
evade the quei^tion. 

Before the Committee, Sir, it wa^ not pretend- 
ed that Mr. Livingston had succeeded in his owa 
plan ; nor did yoU think proper then to say, what you 
have since foiind it expedi^^t to admit) that Mr. 

* Colden's. Vindication;^ p. 59. I am also accused of having 
*^ perverted the obvious meaning'* of the ]!>assages in which Mr. 
Colden's admissions are contained 5 but by referring to my Letter, 
p. 60, 61, and the " Life of Fulton," 146— 7, it will be found that 
I cofifined myself to a literal quotaiioq of his own words, 

t Letter to Golden, p. 60. 
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Livihgston had abandoned his particular proje<;jt 
when he connected himself with Mr. Fulton. And 
you have even conceded that it was upon the suc- 
cess of Mr. Fulton's experiment, that the certificate 
of t^ompliance with the test imposed by the Legisla* 
'ture, hkd been eventually obtained. Your sttbsequent 
" Amission, and the Affidavit of Stoudinger, were not, 
assuredly, referred toby me as part of the testimo- 
ny submitted to the Committee, but to corroborate 
their decision, and expose your injustice, by an ap- 
peal to evidence which you had yourself afforded, 
and to opinions which you had yourself expressed. 
The ^ real fact, that Mr. Livingston, upon the fail- 
" ure of his first experiment, relinquished his project 
^^ for a time,'' was then almost as notorious as it 
has since been rendered by a work of so piiich 
celebrity as the ** Biography of Fulton :" — ^And it 
was then equally apparent, that if he had not aban- 
doned all hope of its success, he never had, in prac- 
tice, at least resumed it 

But the great burden of your complaint, and the 
charge which you seem to consider the gravest and 
most important, is, that the Committee proceeded in 
their investigation without having " testimony before 
" them, as to this mode of propelling boats by steam, 
*' which the Chancellor possessed in 1798:" and you 
^^ feel the more confident, that when they made their 
** Report, they had no partic^ular knowledge of it;V' 
because I did not pretend in my Letter that they 
had.* No, Sir, I did not, indeed ; — ^nor shall I ever 
pretend, that such information could have been of 
the least use or importance. " Whether in T798, 

* Vide Coldi^n's Vlndicaliop. p. 60. 
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" the Chancellor had used cbaplets, endless chains^ 
^ d|ick's-feet, or paddles, — horizontal, or vertical 
'.^ wheds, or — all of them," was totally immaterial. It 
wa^ enough for the Committee to know, that his plan 
had failed ; — neither did I " attempt to evade your 
" allegation ;" — I met it fairly, by asserting, that the 
Statute Book was sufficient evidence to warrant 
their Report.* For the preamble to the act of 1 798, 
.recites in the words of a Petition presented on Mn 
Livingston's behalf, that " he had not been, able to 
" comply with the conditions of the preceding act, 
" which rendered it obligatory upon him to prove, 
*' within one year, that the principles upon which he 
" had proposed to construct his boat tpere advan- 
" tageous, by evidence of their successful operation 
" in practice.^t 

You assert, moreover, that " the Committee had 
" ho evidence before them, which authorised them 
" to report, that the boats built by Livingston and 
" Fulton, were in substance the invention of Fitch ; — 
^' or to prove, that Daniel Dod had made important 
^^ ahd material improvements; — or that Governor 
" Ogden had built his boat on principles invented 
" by Fitch and improved by Dod."J And although 
you have multiplied words, — transposed sentences, 
— rung new changes upon threadbare phrases, — 
and resumed your former experiments upon the com- 
mon sense and patience of your readers, — ^you have 
advanced neither argument nor evidence to support 
this charge. From the various forms, indeed, in 

• CoWen's Vindxcalion p. 60. 

t Letter to Golden, p. 59-66, and ibid. Appendix D. p. 90. 

i Vide Colden's Vindication, pages 6l and 73^. 



Digiti 



zed by Google 



45 

which you have urged it, and from the contradictory 
terms in which you have expressed yourself in illa- 
tion to it, — from its first promulgation in your ^' Life 
*' o/Fuborij^ to the last version of it in your Pan^ 
j^hlet,-r-l find it difficult to ascertain, with aqy degree 
of precision, what it is that I am called upon to 
answer. ' 

In your Memoir, you refer the accusation to that 
part of the Report, which stated, that " the recitals 
*' of the act of 1798, were untrue."* You there say, 
expressly, that "on /Awj9om/ the Committee hadno tes- 
*' timony before them."t AH, therefore, that I thought 
necessary for your refutation, was, to specify in my 
'Letter, the evidence by which it was satisfactorily 
shewn to the Committee, — ^first, that Mr. Livingston 
was not the " possessor of amode of propelling boats 
*' by steam, upon new and advantageous principles.'^ 
And secondly? that Mr. Fitch had " within the space 
" of ten years, made an attempt to execute his plan 
^ for a Steam-Boat." But in your " Vindicatiopf'' 
you declare, that you " never said, that the Commit- 
*' tee did not ask for testimony to prove what Fitch's 
'^ boat was, and how she performed."! The charge 
is diverted from its original foundation to the par- 
ticulars just enumerated from your Pamphlet ;^ — and 
although you now aver, that " these are the points on 
" which the Committee did not ask for testimoliy,"§ 
yet, " as to" two of them, "Governor Ogden's boat 
^' and Daniel Dod's improvem^t," you call upon 
your God to witness, that " you never complained 
'^ of the Committee not being eager enough to hear 

* Life of Fulton, p. 242. ' J Colden'a Vind. p. 7S' 
f Jbid. p. 243. ^ Ibid. p. 71. 
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'^^ ft."* Leaving it to you, Sir, to harmonize tbese 
various readings, and to reconcile that solemn ap- 
peal to received notions of propriety, — I shall pro- 
ceed to examine the grounds upon which you ulti^ 
'mately determine to rest your complaint. 
' It seems, then, from your latest explanation, that 
you " did complain, and that you do yet complain, 
« that the Committee would not vrait until Mr. Ful- 
♦' ton could be sent forv who, they were told, would 
"be able to give them every information concemii^ 
* « the Chancellor's boat ; — who would be able to shew, 
*« how far his plan differed from Fitch's, and how far 
w the bo^ts theii established differed from all others, 
« that had previously been established ;— whose 7^- 
^ amony would enable tliem to determine, whether 
•« w hat Dod claimed as an invention, had not been 
« used before; — and if not, whether it was material 
« or important't , . 

With what justice" you persevere in censuring the 
Committee^ for refiising to suspend their proceedings, 
until Mr. Fulton should appear before them, I shall 
hereafter have occasion to examine. At present, I 
ishall merely observe, that if any information with re- 
ifepect to the project which Mr. Livkigston had so long 
before abandoned in despair, could possibly have 
bcendi&emed material, it is clear, that Mr. Fulton, 
Vfh6 had been absent from the country at the time 
of the Chancellor's experiments, could not have af- 
forded tt ;— and* even if he were the only person who 
possesi^d any knowledge of that abortive plan, it is 
Equally clear, that he was not admissible as a witness, 
either upon this or upon any other point, relative to 

* Colden's Vindication^ p. 74. t Ibid. p. 7^* 
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ihe merits of a rival Patentee, which you relied upon 
hid testimony to decide. When^ therefore, you 
reiterated so frequently, that " it was upon these 
^^ points (hat the Committee would not hear testis 
«mony,"you shotild have taken, Sir,. at least one 
opportunity of adding, that you meant the tpstipipny 
of a party in his own favour j^-^diud when you de- 
clared it " impossible, that any one could read my 
** book, without being satisfied, that we had no other 
"information than the representations of the Peti- 
** tioners,"* you ought in candour to have added, 
that the inquiry was ex parte in its nature. If, .when 
you presented yourself as the Counsel of Messrs* 
Ifivingstoh and Fulton, the Coinmitt^ indulged you 
with a hearing, you should have jremembered, that 
ho counter memorial orremonatraince had been re- 
ferred to them by the House, and. that you did not 
think it necessary to present any on behalf of your 
clients, until after the Committee had reported on 
the memorial of Mr. Ogden, which last, in factj was 
all, that had been properly before them* 

Whilst you admit, Sir, that the Committee^ '^ heard 
« all the witnesses, that Mr. Ogden chose to call, 
'* and read every document which he chose to nre- 
" sent,"t you contend, that their ^- assertions betray 
'^ an entire want of information en the subject?* to 
« which they relate ;"-— and you . yndertake, ^' with 
"the little knowledge you possess of mechanics, 
** and with the assistance of Bay Book, to prove, that 
« they knew nothing of the mechanism upon which 
** they expressed their unhesitating opipion^.''J 

♦ €olden^6 Vind. p. 74. J Colden's Vind. p. 75. 

t Ibid. p. 74. 
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Now, Sir^ as no member of that Committee, pre*: 
tended to be so fan^iliar as jou are, either with the 
theory or practice of mechanics, as " their opinions 
« upon qujestions of a technical nature, were not 
"^grounded on their own knowledge or experience, ^ 
" but upon the facts before them,"* permit me once 
more to inquire, upon what else than the evidence 
adduced by the Petitioner could they have founded 
^eir Report? And was not that suBcient prima facie 
to support their statements, and warrant their opi- 
iiipns, in regard both to Fitches Steam-Boat and 
Dod's improvement upon the engine? Your deuial 
qf these facts has given to them an importance which? 
they may not intrinsically possess, and as it involves 
a.grave imputation upon the conduct of the Commits 
tee, I thi«k I shall be excused, for entering into that 
minute examination of the charge, and the grounds 
upon which you attempt to support it, which may be. 
necessary for its complete refutation. 

. And first. Sir, as to that part of your accusation 
which relates to the invention of Mr. Fitch. Amongst 
the facts set forth in the Report, it is stated, " that 
" in the month of December, 1787, John Fitch, with 
" great labour and perseverance, completed a Steam- 
'^ Boat on th? river Delaware, which worked against 
" both wind and tide, with a very considerable de-. 
^' gree of velocity, by the force of steam only ;— and, . 
" that; on the 26th of August, 1791, after the adoption 
**pft}ie Federal Constitution, the said John Fitch 
" procured a Patent from the United States, "for ap- 
" plying the force of steam to cranks and paddles, 

* Vide Letter to Golden, p. 56. 
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.« for propelling a boat or vessel throogbr the water/'* 
Upon these facts the Committee expressed their opi- 
nion, ^' that the Steam-Boats built by Livingston and 
"Fulton, are in substance, the invention of John! 
•♦ Fitch, patented to him in 1791 : That during th« 
•* term of his Patent, he had the exclusive right to 
" use the same in the United States; and, that after 
** the expiration of that term, the right to use them 
*« became common to all the Citizens of the United 

«States;'t 

Now, without pretending to controvert the State- 
ment of the Committee, you deny the correctness of 
their opinions, — and as if I had not already explaia* 
ed myself upon the subject, you demand, very cate- 
gorically, " what I mean by the boats of Messrs. 
" Livingston and Fulton being in substance the s«m0 
."invention, which bad previously been patented tq 
" Fitch ?"| In my Letter, Sir, I endeavoured to il- 
lustrate my meaning, by an example, which Mr. Ful- 
ton^s own explanation in regard to the Steam Engine, 
appositely afforded; and I flattered myself, that I 
had succeeded in convincing you, that as the sulh 
stance of the latter invention consisted in the actual 
appropriation of steam as a mechanical power, al- 
though its expansive force had long been known, 
and this particular use of it before suggested, — so 
the discovery of Fitch " consisted substantially in the 
*' application of the means by which the force of 
" steam is so appropriated to a particular purpose 

• VidB Report of Comnfiittee)— Letter to Golden, p. 99* Appen- 
dix K. 
tibid. p. 109. J Colden's Vind. p. 76. 

• 7 ' 
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** in mechanics," i. e. to pi'opel a vessel;* and wllatr 
ever toay have been the nature or success of Ae pro- 
jects and expcfriinehts of Jonathan Hull and my Lord 
Stanhope 'in Etigl&rid, — of the Abbe Arnald and th6 
'M^r^uis De Jeffroy, in iPrance, or of any other fo^ 
Veign savant to wh6m you are s6 solicitous to trans- 
fer 'the honour of this noble invention, rather thatt 
^thalt any countryman of your own, except Mr. Ful- 
ton, should enjoy it, — the Committee thought it evi- 
dent, that Mr. Fitch was the first person in this quar- 
ter of the globe, at least, who had successfiilly appli- 
ledHhe Steam Engine to propel a vessel, and the first 
'at all events, "who had established a prifna facte title 
to* the dfecdVery, by securing the right to its ex- 
thisrve use Under the Laws and Constitution of Ae 
Vniteft States. 

From a comparison of Mr. Pitch's Pa tentj and f he 
drawings arihexed to it with the Patents and specifi- 
cations of Mr. Fulton, it was manifest, as I have at- 
'ready had bccasibn to notice, " that the most ma- 
^* terial difierence between Fitch's boat and Pulton?s, 
"vras, that in the ohe cranks were applied to pad- 
^' dies suspended perpendicularly from an elevated 
"*' frame, antl acting by an eliptical motion upon the 
** Ivater, and in the other, to vertical wheeWf 
tJpon this explanation you remark, that "if plans 
^^ differing scf t^7«(/«/y, be in substance the same, then 
" all Steam-Boats are in suBstarice the same.'^l But 
the very point to be determined, is, " how widely do 
they differ? And even if the difference which you as- 
sume, were positively shewn, the consequence whicl) 

• Vide Letter to Golden, p. 53, :|: Colden's Vind. p. 76. 
t ibid. p. 61. 
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you lieduce from it would by no means fi!>Uow: — fer^ 
iK»twitb&tan4ii^ the substance o£ the iiwentipD eon* 
^ist& in the application of the Steam Engine to pro- 
pel a vessel thrpugh the water; yet the q^uestion; 
whether the plan of one Steam-Boat be essentially 
the same with that of aruother, can only, as I appre^ 
iiend, be resolved, by comparing the identical hoat^ 
with ea^h other. In some instances, the dffierence 
ipay be -so gre^it, as to leave no resemblance be* 
tween two given boats, except the common principle 
of the use of steam as a primum mQhik. In others^ i* 
^ay be so immaterial, as to consist merely in a yari* 
^nce of the position and arrangement of the msir 
cbinery, or in the contrivance ai some subordinate 
|»^artB of it, whiph might be transposed or exchange4 
at pleasure, and trani^rred from the pne boatto thf 
othe^, without any other ^Iterationin tl^eplapofpith^n 
As neither |he Steam Engines nor the Ship ^e new 
jmvention^, the material inquiry must always- nec^s«> 
sarily refer to the principle upon which the one 
operates to prppel the other. The qupstion, there- 
fore, in this case, is, whether the respective boats of 
Jlijlr. Fitch and of Mr. Fulton, differ essentially^ a& tp 
the mode in which the power of the engine i^ com- 
municated to that part of the machinery which takei^ 
.&e purchase upon the water ? 

Now, it is, to be observed, that neithe:r Mr. Fitch 
nor Mr. Fulton pretended to any greater merit of in^ 
vention, with respect to the Steam Engine, than 
they did ,ii> regard to the boats used in ordinary 
Tg^yigatiqn :— jfor a^lthpugh the ibrmer statie^ in his 
petition to the Secretary of Sjtate,^ that, ^' from the 

* Vide Appendix A. 
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<Vvrant6f requisite e:«perience and aid, he bad ex* 
^^pendcd much time and vast sums of monej iti 
« bringiftg his engine to perfection ;" yet his Po/ettf 
is simply ^^ for applying the force of steam to cranks 
^j,and paddks^ for propelling a boat or vessel through 
" the water ;^* and in Mr. Fulton's specification, it 
is expressly declared, that his ^^ inv^ition does not 
«,' extend to the engine ;'^t but, toihe ** proportioning, 
^^ combining, and applying it in such a manner, to a 
^^ boat or vessel of such dimensions, a^/o drive her to 
" a certainty^ more thanfovtr miles an hour.'^'^X ' 

Neither does he consider the arrangement of the 
(Subordinate part3 of the machinery, upon which yoo 
princip^Iy found his claims to invention, as of ma*> 
terial importance. He observer, in his first specific 
cation, that these ^^are so familiar to all persons 
^f acquainted with the Steam' Engine, oni:^ may be ar^ 
*i ranged in stick a variety of ways^ as not.to require a 
" description :"§ And in his second^ he describcfi 
^r different modes in which the Steam Engine may 
lie applied to cranks or crank wheels^ and a rotaij 
motion thus conveyed to vertical ,water wheels upon 
the sides of a vessel; — ^but the species of motion 
which Fitch derived from hi§ e^ngine, and communi- 
cated by the sauje means of cranks to that part of 
his machinery to which the paddles were affixe<j^ 
Was a rotary motion. The peculiar movement of 

* Vide Append. B. f Vide Append. D. 

I By the second section of the " Act to promote the progress of 
" useful arts," passed Feb. 2rth, 1793, it is declared, " that simply 
^' changing the forms or proportions of any machine or oomposition 
" of matter, in any degree, shall i^ot be deemed a discovery,^ 
Vide Laws U. S. vol. 2. p. 201. 

^ Appendix C 
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Ms propeller^ was, indeed, difi^rc^iit frcmi that of Mr. 
Fulton's: — ^for the one was aeted apon indirectly, 
and the other directly, by the cranks. Thfe first 
o|>erated by a secondary motion, distinct froto the 
involution of the cranks, while-the latter was nieces- 
sarily confinted to the pricaary revolving motion of 
*he wheel; — ^birt the wheel or the paddle might have 
been apfplied indi^rently to the cranks of both en- 
'^ines, and the one species of propeller substituted in 
the place of the other, without alteratiofi of the 
boats or engines. 

A Steam Engine of suflEicSent power, having once 
'been fitted to the respective boats, and a rotai^ 
motion obtained by the rome means in both, Mr. 
Fulton might have attached to his cranks or crant 
wheels, aii apparatus for ifioving paddles, ^ithifer Ac- 
cording to the invemtiontjr Fitch, or upon the plan 
lately exhibited in ''The Sitoudinger ;'' and Mr. Fitch, 
with equal facifity, might have adapted to his cranks, 
bucket or paddle wheek, similar to those trsed by 
Mr. Fulton. These paddle wheels were indeed sug- 
gested to Mr. Fitch; but, from the small scale oh 
which bis boats were btiilt, he objectied to them, OA 
account of the wfeiste of pov^er from the horizontal 
istroke of the buckets upon the water, ahd their lift 
Jn rising.* He preferred, therefore, to take his pur- 
di^e upon the water, by moveable paddles suspend- 
ed perpendicularly, either from the sides or stem of 
his boat : And it was in proof before the Committee, 

' * Vide a small Pamphlet, entitled *^ A Short Account of the Ori^ 
^^ S^ ofStiom BocOs^** written by Dr. Thortiton, and published at 
tlie City of Washington, in 1814. VHs guoq: the certificalt of 
Oliver £vanS| Append. E. 
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tiiat he h£ld been enabled "fs^ith tlD$ sort of p^op^U^^ 
^ to ^rive hi^ bo&t more ibtmfour mihs an hourJ*^' 

Mf. Fultpn, Oft the contrary, preferred yr^^ 
wheels with fited p^ddles^ — and tb^ <lkii)e|eF& of 
these wheek being ip proportion to ^e |a,rger sjissopf 
his ve^&els, (he objections whi^^ operated ^pc^ (|he 
mind of Fitch were obykted. But th^ VE^t^ ^m 
which the former applied them to his boat, apd the 
prinqiple upon which th^j wero^ mftde to oporatie, 
yf^re the same which had previoualy beea adopted 
and practised with moveable paddles by tb^ latter; 
and whether Mr. Fulton meapt to clainqi the use of 
water wheels to propel a vessol, as bis owa dis- 
covery, is at least doubtfal, frpm the specification to 
his first Patent. « / prefer ^^^ he says, " ja propeffing 
** wheel or wheels to take th? purchase on the yf^- 
" ter ;'^ and " hitherto," as he expresses himself, ^ J 
" have placed a propelling wheel on e»ch side qfthe^ 
** boat, with a wheel guard outside of each of them, 
" for protection, A propelling wheel or wheels, may, 
" however, be placed behind the 6ocrf, or in the centre 
*^ between two boats.''* In hip second specification, 
which seems to have been intended to remedy the 
defects of the former, the most that he pretends, is, 
that " having been the first to demomtrafe th^ superior 
" advantages of a water wheel or wheels, I claiiQ ap 
" my exclusive rights the usi^ of two wheels, one ovef 
" each side of the boat, to take the purchase on th^ 
«water."t 

The use of water wheels in navigation, appeared, 
however, from a work quoted by Mr. Ogdeu, to have 

•Vide Append, a t Vide Append. D. 
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jbeen known in England upwards of a centory ago ;* 
and the fii*€ ship patented by Mr. EA\^. Thoihasbn, of 
which a model was presented to the British Admiral- 
fy, in i7#6, contained Vertical wheels at the sides^ 
iterated upon by a Steam Engine^f They had not 
only been suggested to Mr. Fitch by Dr. Thornton 
khd Mr. EvansvandaietuaUy used in subsequent ex* 
fyeriifiente upon our own waters by Mr. Samuel 
Morey and Dr. Burgess AUison^J but what is more 
j^emarkable, Morey's ex^pferiments had been witness- 
ed in the year l'79'i^§'ib)ri Mr. Livingston himself; and 

* Harris's ii««rw>d» feiknicum, London, iT'lO* In fh'e year itsTt 
ia Patent was granted by the Crown to Jonathan Hull, for " a 
** machine by him irtvente'd, for canfying vessels or ships out of or 
**into any harbour, port, or river, against wind and tide or in a 
*<'calm.** This ^' machine** was a boat with a water wheel oyer 
each quarter, — moved by meahs of ropes passing round the peri- 
phery, and^propelling the boat by means of paddles fixed to thieir 
axis J — ^the ropes were brought within the boat, probably to a cap- 
Stan, and the first motion obtained from animal power. . 

^. B, Since the above note was written, I Jind it stated in an 
article of the Quarterly Review, for December, 1818, on the auiho- 
rU^ of a Pamphlet published at the time hy Hull himself, thai 
this toat was actmlly -set in motion by means of the atmospherio 
Si^m Engine then in use. 

t Vide Repertory of Arts, vol. 10th. p. 300, where a plate will 
be found representing the boat in operation, with a Steam Engine 
aiid four paddies fixed to the axis of a wheel on each side of the 
boat» I take my reference from minutes of the evidence adduced 
by^Mr. Ogden. ^ 

X Vide History of the Steam-Boat Case, Trenton, 1815, and 
L^ter of Dr. Allison, who was one of the Chaplains to the late 
jHouse of Representatives of the United States, Appendix G. 
. % Vide Letter of Mr. Morey, Appendix F. This gentleman has 
obtained much celebrity as a Civil Engineer, by the planning and 
execution of the canals, locks, inclined planes, A^c.^at Bellows' 
Falls, on Connecticut River. 
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^e use of water wheels had been actually proposed 
to him in 1798, by his associate, Mr* Nicholas I. 
Rosevelt; but they were rejected, because Mr. Liv- 
ingston was at that time ** perfectly convinced of the 
« superiority of the horizontal wheels, which he had 
^* adopted,"* 

. Mr. Fulton may, nevertheless, have given the first 
practical demonstration of the superiority of the 

* I have seen the correspondence which took place on this oc« 
•casion, between Mr. Rosevelt and Mr. Livingston. Six months 
after the act of March, 1798, was paiKied, they were joint- 
ly engaged in a course of . experiments, to ascertain, whether Mr. 
.Livingston's plan could be rendered advantageous or profitable.' 
Jn a letter of September $th, 17^8, Mr. Rosevelt, after stating from 
^ final experiment, that the engine was perft^ct, but, that any at*< 
;te0ipt with Mr. Livingston's wheels would be fruitless^ proceeds 
as follows :r-^' I ttcmnmend the thrcwing of two wheels of wood 
f^ over the sides^ Jastemed to the axis of the fbf^ with eight arms 
'< or paddles; that pmrt which enters the water of sheet iron^ to shift 
^^ according to the power she requires j whether deeper in the water 
^' or. otherwises and, that we navigate the vessel toUh these,^ un- 
'^ til we procwe an engine of proper si8«, wMchy I thiaJCf ou^ 
/< not to be. less than 24 inches cylvndtTy*^ 8fc. He then observes, that 
^^ perseverance and confidence*' wei-e required ; and adds, '* that 
^^ he thinks, with such wheels the State Patent may he secured** In 
.answer to this, Mr. Livingston, in a letter from Clermont) of the 
. 18th of the same month, acknowledges the complete power of the 
engine,-rlaments, that they had wandered into conjectures, in- 
stead of following plain calculations, — prescribes further altera- 
tions in the depth of the wheels, and adds, '^ I say nothing on the 
*^ subject of wheels over the sides^ as 1 am perfectly convinced by 
*' a variety of experiments of the superiority of those we have 
** adoptedP Mr. Golden was subsequently connected with Mr. 
Rosevelt in a saw mill, worked by the very engine to which thb 
latter alludes in his letter to Mr. Livingston, and from his intioiaqr 
with both parties, he could hardly have been ignorant of the facts 
developed by this correspondence. 
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jrejrti^ jrheel ; but hj|t principle, and the power by 
yhich he ^ moved them, were the same hy which 
Fitch had operated upon his paddles, and for the 
^se of which he h^d obtained his patent, as the in^ 
jreintor. The (otim and proportions of their respec- 
tive boats aid not difl^r so much as the several v^s« 
jiels constructed by Mr. Fulton vary from each 
.other.* They both availed themselves of the best 

* It is staled in the ^^ Short AccowU of thi Origin of 
</ Steam-Boats" already referred to, that Fitch's boat Wai eight 
feet wide by sixty long, and Mr. Fultdn's first boatf twenty feet 
wide and one hundred and My feet long; in both cases, eicactly 
seven and a half times the len^ ofthe breadth. To accmint i^ 
this and some other coincidences between them, Dr. Thornton 
mentions, that Fitch went to Europe a:t the requlest of the la«6 
Aaron Vail) Eequire, United States* Consul at L'Orient; who» 
betng6ne6f the Company, fontied by Fitch in Philadelphia^ wics 
solicitous to have l^eam-BiMits built in Franoe; — and he asserts^ 
that Mr. Vail afterwards pertiiitted Mr Failon, wh^n in thatcoun* 
try to examine all the papers and designs, relative to Fitch's Steam- 
Boat, which had been left in the possession of Mr, Vail. This 
ptatement is corroborated by a letter from Mr. Nathaniel Cutting 
to Ferdiuando Fairfax, Esquire, of Virginia, of which the follow- 
ing is an extract : — ^^ At this ^oint of our conversation, Mr. Vail 
*^ observed, that Mr. Fulton was not the first among our country- 
[^ men, who bad succeeded in propelling a boat by steam : And 
^^ then took decagon to relate the success that had attended the 
** efforts of a Mr. Fitch, many years before ; who, notwithstand* 
^ ing the demonstration hei had giv^n of its feasibility, had found 
^< it impossible to procure funds sufficient to carry his plan info suo- 
" cessfui operation : That Mr. Fitch came to France in pursuit of 
V this object ; but eould not obtain the pecuniary aid requisite for 
i^ his purpose } and after exhausting his patienc^ and the limited 
" means at his disposal, he deposited his specifications and draw- 
<< |ngs in the hands of Mr. Vail, and quit the pursiiit in France.T»- 
** Whe4|ier he died Pibroad or returned to America, I do not re* 
« collect. 

8 ■ 
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Steam engine they could procure ; but from the cir- 
circumstances of the times, the want of pecuniary 
resources, and the low state of the mechanical arts 
in this country, at the period of Mr. Fitch's experi- 

^ Mr. Vail further remarked^ that he himself was not sufficient- 
^< ]y acquainted with mechanical combinations, to know, whether 
« or not the mechanism now intended to be used by Mr. FuUon, 
*< was the same m principle with that formerly invented af^ used 
^ by Mr. Fitch ; but it might be the same Qor aught he knew : (of 
*< he had lent to Mr. Ftdtorij at Paris^ all the specifiGOtions anddrdw- 
<* ings of Mr. Fitch, and they remained in his possession several 
<* monihs; and doubtless, a man of Mr. Fulton's ingenuity, would 
« not fkil to profit by any new and useful combination of the nie- 
« cbanical ix^wers, • that he might then discovery especially as he 
<< might suppose, no one living would convict him of the^plagiar*' 
" Urn." The following letter from a gentleman of high respecta- 
bility, in this Statey serves still further to confirm the above ac- 
counts, ' 

*^ Troyy November 17th, ISIB^ [ 
<< Dear Sir,— 

" « I yesterday saw: James Vail, at present of Lanstngbtirgh ; he 
*< resided with his uncle Aaron Vail, at L'Orient, at the time Cban- 
« cellor Livingston arrived in France 5 — he .distinctly recollects 
" seeing, and often examining in the hands of his uncle, Fitches 
« papers and designs respecting his Steam-Boat, and has frequent- 
** ly heard the Chancellor and his uncle conversing on the subject 
« of the Steam-Boat, but does not recollect having seen those 
*^ papers and designs delivered to the Chancellor, though he has 
" no doubt, they were shewn to.hioi. Vail is an intelligent young 
" man, and possibly may, on reflection, recpllect circumstan- 
'< ces, that are material in your present inquiries ; — ^should this be 
** the case, or should you wish any certificate from him, and my 
" services in this or any other business, be of use to you here, you 
^' will oblige me by coomianding them. 

" I am, very respectfully, 

: " Your ob't. servant, 

" JJNO. D. DICKINSON. 
"William A. DuER, Esq*'* 
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tn^nts, he was cottipiefled to resort, ibr his engine, to' 
plans and descriptions which he found in books, 
and then to rely on the imperfect production of hia 
own labour. Whilst Mr. Fulton was enabled to 
command every modern improvement, and to im- 
port from the work-shops oiT the inventor, the most 
complete tnachinery that was known in Europe. If, 
therefore, he ei^celkd bis less fortunate, but not less 
ingenious, predecessor, it is to be ascribed to the 
gigantic agency of his primum mobile^ rather than to 
the superiority of that subordinate part of his ma- 
chinery, in which almie he differed from him*— not 
in the principle, but simply in the vdx^ of opera*^ 
tion. 

You contend, however, that if thete were this 
identity between the plans of Mr. Fitch and Mr- 
Fulton, '^ then wheels and paddles are, in sfubstance, 
" the same.''* But when it is affirmed merely tbat 
those plans are the same in principle^ nothing oan be 
more fallacious^ Sii-, than to assume that tbeir entire 
and complete identity is maintained, and then pro- 
ceed to refute that gratuitous assumption, by proving 
a variance between the two plans, in that very unes- 
^ntisd particular in which their difference had been 
admitted to consist. To have met my argument, it 
was certainly not necessary to establish, by a formi- 
dable trdin of reasonings that wheels and paddles 
are not the same thing ; but you should have shewn 
|bat the superiority of the one to the other depend- 
ed upon a difference in the principle upon which 
they were applied, as instruments to propel a ves- 
fiel, andjsuch as to render two Ste^m boats, in which 

• Colden'a Vindicatioti, p. 77' 
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they were respectively used, essentially different iri* 
Ventions. That no such distinction as this exists, is, 
i think, capable of demonstration, notwithstanding 
you, Sir, supposie it " not difficult to point out at 
^^ least one substantial diiferen^e between^ these 
two species of propellers. 

On this point you contend, in the first place, 
*' that the paddles nm^t m^ve with mueh more than 
"twice the velocity of tte Boat, because half its 
^'motion is lost in recovering its inoti<»i, after hav- 
«* itig made its stroke."* But pray, tell me, how 
much of the motion of a bucket or paddle of a 
wheel is lost tn recoi?ering its position ? Instead of 
half, certainly not less than three-fourths ; for it must 
ii^ke not only a retrograde movement proportioned 
to the diain^erof the wheel, but perform a revota- 
lution equal to its circumference. The qiiantity, 
then, of inefllcient motion, would; according to your 
own argument, be mvtdi greater in the bucket of a 
revolving wheel, than in a paddle fixed at some 
^int of its length, or at one of its extremities, to a 
centre, and describing, at the other end, the segment 
of an eKpse. 

The retetive velocities of the bucket of a wheel, 
of a paddle, and of th^ boat itself, are^ however, de- 
pendeftt on other and entirely different circumstan- 
ces. Mr. Fulton, in his first specification, has stated 
(whether correctly or not, it is not now necessary to 
inquire) that the btickets of a wlieel must move with 
twice the veJodly of the boat; and assuming this 
position as a fixed prtndple, he makes it the basis 
of a variety of calculations Bui whal, Sir, is your 



* CoHen*s Vindication; p. 77. 
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doctrine upon the sulgeet ? Why, tbsbt '* if the buch 
** ket of a wheel be justly proportioned so as not tq 
*^ drive the water, the progress of the boat will be 
«^ exad^ equal to the motion of that part of the wbe^l 
'** which moves on the sqrface of the water." That 
the resistances of the buckets and of the boat to thp 
water, may be so '' proportioned" as that "the pro- 
** gress of the boat will be exactly equal to the mo- 
^ tioft o^ that part of the wheel which moves on the 
^* surface of the water," is readily admitted. But 
surely. Sir, you capnot mean that such proportionate 
velocities are the most efficient — that this singular' 
ly curious and arbitrary position is to be adored :as 
a fommla that cannot be deviated from in praetiee, 
without a loss of power ;— to say nothing of its direct 
opposition to the principle assumed by Mr. FuUoo. 

If the water cannot, as you observe, " afibrd an 
"immoveable fulcrum," I would ask, how " the 
* <* buckets of the wheel" can be proportioned so as 
not to drive the water? And yet, " in this respect," 
you say, " the wheel and the paddle lose equally*"— 
Which is, in fact, admitting, in the teeth of your for- 
mer assertion, that both actually do drive the water. 
" But," it seems, " the loss of the retrograde mo- 
" tion is peculiar to the paddle :" — ^Who does not at 
once see that each bucket of the vertical wheel af- 
ter leaving the water, must make a retrograde, and, 
at the same time, a circular movement, before it ean 
again enter it? And who, therefore, Mtill refuse to 
acknowledge that the efficient motion of a paddle 
moving in an elipse, of which the shortest diameter 
is perpendicular to the horizon, is, of . eourae, ie^^ 
than that of the backet of a water wheel ? 



Digiti 



zed by Google 



6W 

As art inevitable consequerice of the loss sastsiin-J^^ 
ed by reason of the retrograde motion, you make 
thi» assertion, that "the paddle to drive the boat 
" twelve miles an hotir, mast mo%'e moi'e than twen-^ 
«* ty-four miles an hour."* The fallacy, however^ 
of such a deduction is obvious, for in order to ren- 
der your reasoning conclusive, it requires no more' 
than common sense and common observation, to 
discover that the boat ought to come to a full slop 
at erery relrogradation of the paddle ; or else it 
must be denied that the propelling instrument parti- 
cipates in the effect of the motion which it commu- 
nicates to the vessel, or accompanies her in her 
progress. 

There is nothing, therefore, in the retrograde 
movement, either of the paddle, or of the buckets of 
a water wheel, by M'hich a substiamtial difference be- 
tween them ©an be shewn. That a material prefer- 
ence may exist infavourof awheel with many buckets 
in comparison with asingle paddle, will not indeed be 
questioned; for it is evident that the buckets of a 
wheel'must follow each other in quicker succession 
than the strokes of a single paddle can possibly be re- 
iterated: in each revolution ofthe wheel ten or twelve 
buckets are made to act on the water; whereas a sm- 
^/i0 paddle can make only a single stroke at each re- 
volution of the crank. But what justice or consistehcy 
is there in Comparing the acti<$n of an entire wheel, 
having many buckets, with that of a single paddle? 
Each separate bucket ofthe wheel ihay be so com- 
pared ; but 1 have already shewn that eachT)utket 

* Coldeii's Vindication, p, 49. 
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takei> separately, mmU »^ necessity, lose more hy 
inefficient motion, than, a single paddle. 

That both acquire an increased velocity, in pass- 
ing through th^ air to recover their operative posi- 
tion, will be readily perceived, by considering that 
the a,xis of the crank vf'hich moves both the wheel 
and the paddle, advances as quickly as the boat 4o 
which they are respectively attached. In the one 
case, this accelerated motion is compounded of the 
btoat's progressive motion, added to the wheel's ro-* 
tary motion ; in the other, the progressive motion 
of the boat is, combined with the eiiptical motion of 
the paddle. To this it may be answeted, that the 
buckets, being fixed to a wheel revolving about a 
point stationary with respect to the boat, their ave- 
rage motion cannot exceed that of the shaft of the 
wheel— i, e. of the boat itself* It may be replied, 
however, that where a set of perpendicularly sup- 
ported paddles, is operated upon by cranks emanate 
ing from a common axis or centre of motion, and 
moved alternately one set forward and the other- 
backward, the accelerated motion of the returning 
paddles is always compensated by the reversed ac^ 
tion of those which, are in the water, precisely as is 
the case with the backets of a revolting wheel. 

In diflTerent circumstances, the onecontrivance may, 
undoubtedly, be superior to the other. In vessels of 
h^vy burden, the water wheelmay be used to greater 
advfintage ; whilst for a small boat, which will not ad- 
mit of a wheel of large dimensions, you have yourself 
C€^iGe4ed, ** that paddles may be prefemble,"* Bat 
you have failed. Sir, to demonstrate any difference 

♦ Vide Coldcn*s Vindicalion, p. 7S. 
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i5f principle between theei^ two spjedfes of propd[]b^f» 
when both are made to operate by cranks. I hav^ 
shewn, on th6 contrary, that thpy are only to be dis- 
tinguished from each other in the n^ode of their 
operation, and, consequently, that the only materis^ 
variance of the boats of Fulton from those of Fitcl^, 
hiding thus resolvable into the difference between 
jBxed and moveable paddles, the Committee were 
warranted in concluding that they were " in sub- 

;♦« stance THE SAME INVENTION." 

I now proceed, in the second place^ to cQusider 
your objectioas to that part of the Report, which rer 
iate& to the invention of Mr- Dod. In regard to 
these improvement^ the Committee statjsd, ^^thal 
« in Aie spring of the year 1810, the Petitiotier 
f' applied to one Daniel Dod, ako a citizen of th? 
" State of New-Jersey, to make a. ^t^^m Engine of 
** power sufficient to drive a boat of a proper siz0 
« from Eltzabethtown to New- York ; and that tjbe 
♦* said Daniel Dod did thereupon, without evQr 
>* having seen Mr. Fulton's Patent or Sp^cifi;:;^- 
*^ tion, make a small Steam engine as a model; in 
" the making of which he invented some improve- 
♦^ ments (as the Committee believed) of great itn- 
" portanee, for which the said Daniel Dod afte|r- 
" wards, on the 29th of November, 1811, obtained 
" a patent from the United States :"*---And in ex- 
pressing their opinions mare at large^ the Commitr 
tee added, in reference to this particular statement 
of the fact, '' that the improvements and intentions of 
^VDai^el Dod on the Steam engine are important 

* Letter to Coldenf Appendix K. 
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^ and msteml, and that ^ said Aar<m Ogden h«ft 
^^ bnUt his boat upcm principlei^ invented by John 
*^ Fitch, imjjroved by the said Daniel Dad."* 

Animadverting upon thtig opinion^ you observe, in 
the first place, « that Governor Ogdeny with a de* 
** sign to avoid any question under Fulton's patent^ 
^ built his boat without the bucket wheels at the 
"side, without wheel guards and wheel covers^ and 
« attempted to drive her by a wheel in the stem, 
« then," (you add very fecetiously,) ** she may have 
^ been built upon principles invented by Fitch^ aa^ 
^ improved by Dod, and wa« goad f&r M^ing. 
^ But when she got Mr. Fultcm's budget wheels ^> 
^^ her side, his wheel guard and wheel covets, theft 
<^ she was, in substance^ the invention ot Fulton, iu)t«* 
*« withstanding she had what Danid Dod elaimed^ 
** as liis invention and improvements.'t ' 

How, Sir, is it possible that Mr. Ogden could hav^* 
hoped, by placing his wheel at the stem of his boat^^ 
to have evaded the consequences of an interference' 
with Mr. Fulton's inventions, when he knew that Mr. 
Fulton's patent embraced that very mode of apply* 
mg the propellers, as well as the plan of using them 
npon each side of the vessel ?{ Again, Sir^ if the^ 
piHDJect of propelfing the boat in this way was after* ^ 
wai'ds abandoned, and it was thought better to refit 
her with the wheels upon the sides, how did she then 
l^ecome the invention of Mr. Fulton, when the same 
mode of placing the propellers bad been adopted in 
some of tile eirperimenta of Fitch, and when theae^ 
same propellers had been appUed by Hull, by Mxh 

^h^iwi^CoUaniAppmdkxVL t CS^ldcn'B Viod, p. 7]^/ 
I Vid« Appendix D. 
9 
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rey, by Allison, by Thoroason, and by others, loiig 
before Mr. Fulton had directed his attention to the 
improvetoent of Steam boats? And» lastly— If Mr.' 
Ogden's boat, after her alteration became suf^sian" 
tiaUtf the invention of Mr. Fulton, how comes it thai no 
suit was e^er colnmmced for this violation of the patent 
rights of Mr^ FuUon^when you allege that Mr. Ogden^ 
had ixt first buiU his bbat differently in order to avoid pro^ 
secution on that tery ground ? 

Leaving you to answer these questions at yottr 
leisure, allow m)&, a& the opportunity presents, to re- 
turn for a motnent to the examination of those parts^ 
of Mh Fulton's patented inventions which have hith- 
erto escaped attbntito. His claims to the water ^ 
wheels we hate disposed of; but his title to the wheel 
guards and wheel covers, to which you have first allud- 
ed, ittay rest upon a more solid foundation. They, 
do not appear, indeed, ever to have been applied 
in the same form or to this particular species of 
machinery, before they were adopted by Mr, Ful-. 
ton : nor did they enter into hh original design. 
They Were the obvious result of practical observa- 
tion, suggested to him, (as they would have been to 
any other ingenious man who had ever seen a fan* 
ning mill and a pleasure sleigh,) by experience of 
the accidents, to which the unprotected wheels of 
his first bdal were exposed. They are certainly 
<3ommodious And useful additions to his plan, but^ 
not, I suspect, these material improvements, which 
it would ever have been deemed necessary to se- 
cure by Patent, had the claim to originality, in re- 
spect to the essential principles of the invehtioot 
been interposed with equal confidence : For if Mr. 
Fulton possessed the exclusive right of ah inventian 
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to the water wheel, he need not surely have been 
solicitous to engross every possible mode of protect- 
ing them by guards and covers, which no person 
could have wished to appropriate, who did not posr 
sess the undoubted right to use the wheels thein-^ 
selves. But from the careful and minute description^ 
which he gives in his specification of these particu^ 
lar improvements, and from the complacency^ Sir, 
with which you have dwelt upon their merits^ 
wheel suarch and wheel covers seem indeed to be re- 
garded as the most important of his discoveries* . 
Perhaps, they are so ; but to my view, I soust con- 
fess, Sir, they appear no more proper subjects , 
for a Patent, than the " fenders of wood or iron of 
^' any kind/^ — the invention of" placing the steering 
** wheel and steersman further forward in a Steam . 
* boat than is usual in other vessels ;"* or th^ improve^ . 

♦ The great anxiety manifested to, secure,, by a forestalling 
specificationy the exdueive right to wheel guardSf covers, and fend* 
ers, of alt sorts and descriptions, certainly betrays, some kirking 
doubt or apprehension as to the water wheels themselves. For if 
Mr. Fulton had felt secure in his title to the lattev^ why should he 
Jaave taken so much pains about those things which are mere ao- 
cessorres to their use } Apprehensive that the circumstance of his 
. << haying been the first to demomtrc^e the superior advantages of 
** the water wheel,'^ might not be altogether sufficient to its exclu- 
sive use, he seems to have determined to prevent any other person 
from adopting the same propeller, except at a disadvantage ; and 
notwithstandimg he had placed guards round the outside of his 
if^beels only, and had simply covered them with boards^ he is not 
<pntent with paienting these as bis invention, btit daims the ex* 
elusive right ^' io project from the side or sides of a Siifam hoatf 
*^ beams, or timber, or spars, or fender, or fenders jof wood or iron 
^ of any kind, to guard or protect the water wheels, whether by , 
** boards, netting or grating, canvass or leather, or in whatever 
^ other maimer U mcy he, to preventtheir throwing water on deck, 
^ or entaogiing in ropes," Vide Appendix D. 
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m^t of '^ giving breakfasts^ dinners^ im^ ani suppers to 
futssmgerf^ either in the cabins^ or under an awning vpon 
Ac*.'** 

Had the Corauiitlee, therefore, ^^ possessed thM 
*' accurate knowledge," in regard to the first project 
of Mr, Ogden, which you consider so important; 
bad they even " seen the marks of an abortiye 
*' birtV which, you say, arc *' still visible upon his 
*♦ boat," I doubt, Sir, they would nevertheless have 
persisted in believing that she had been construct- 
ed vpon " principles invented by Fitch, and improw 
" ed by Dod." The importance ofMr. Dod'simprove- 
ments you seem to admit, but you deny tbeir origi- 
. nality I and suppose me to have given up the cra^iks 
for which he obtained a patent, because every body 
*' must have told me that cranks were the very ftrst 
** ip^ans applied to convert the libratory motiori of 
^ ** an engine beam into a rotary motion.^t 
^ Strange as it may appear. Sir, noiiody ever had the 
. condescension to " telP me so but yourself; for 
really, it is not "every body" that can pretend to 
that intimate acquaintance with the history of me- 
chanical inventions, which you, doubtle^, rfaira 
^ by the same sort of title, if not from the same 
source of power, to which you owe your military 
skill^n virtue of an honorary degree from the 
" Philosophical Society ;" or, frota bavingbeen ire^- 
vetted a Civil Engineer, by your Commander in ChieC 
Taking it^ therefore, for granted you speak know- 
ingjy, as well as auihoritativeb/^ permit me to ask^ 
whether there was but one mode in wKch these vul* 

• Vide Appendix €• ' t Col^en's Viiid. p. 80. 
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gar cranks could be m^de to effect the purposes of 
their creation ? Was there no room for improve- 
iiient-*no scope or latitude for invention ? Had hu- 
man iogenuity exhausted itself upon the subject, be- 
fore Mr. ]>od existed, or had its exercise been al- 
ready claimed as one of the exclusive privileges of 
Mr. Fulton? 

In the first two boats which were built by Messra* 
Livingston and Fulton, it will be recollected that in* 
stead of the lever beam above the cylinder, as in 
Watt and Bolton's engine^ there was substituted a 
triangle of cast iron on each side of its lower extre- 
mity. The two triangles were fixed on the same shaft, 
so that they worked together ; and they were con- 
nected at one of the angles of their respective basest 
to shackle bars or pitmen, descending on each side 
of the cylinder, from the cross beam in which waa 
fitted the head of the piston rod. The angles at the 
respective bases of the triangular beam to which 
the pitmen were attached, moved therefore through 
a curve in a perpendicular direction, whilst their ver- 
tical angles, from which other shackle bars were 
connected with cranks, fixed at the sides of the pro- 
pellii^ wheels, moved through a curve, in a horizon* 
tal direction ; and in this manner a rotary motion 
was communicated to the wheels. 

Now, instead of adopting these triangular beams 
and horizontal shackle bars, Dod retained the lever 
beam upon the top of the cylinder ; attached the 
upper end of the piston rod to one end of the beam: 
and to obtain his rotary motion, he connected the 
other end of the beam with the head of a shackle 
bar or pitmaUt the lower e^tremHy^ of which he fix- 
ed to a crank in the middle of the axis or shafif 
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')atl|W9rt the boat, upon which the Vheels were hiiag, 
whilst a perfect rectilineal motion was given to the 
piston rod by means of the parallel link.* To per* 
ceive that this was a different, a simpler, and, in all 
respects, a better mode of converting the libratorj 
into a rotary motion, than the cumbrous appara* 
tus introduced for that purpose by Mr. Fulton, re- 
quires nothing but the exertion of that common 
sense which no brevet or diploma ever yet bestowed : 
for besides the evident saving in the frictipn, weight 
and expense of the machinery, the method used by - 
Mr. Dod, induced the more material saving of roboi 
in the boat. Indeed it must have been from actual ' 
experience of the disadvantages of the old plan, that 
an alteration, similar in principle to that of Dod-s, 
tut by no means so simple in its contrivance, wa& 
adopted by Messrs. Livingston and Fulton, when 
they built the Paragon. 

* It has since appeared that the same method of commanicating . 
tlie rotary motion to two wheels upon the sides oCthe boat, and 
connected by one axis athwart ships, had been adopted many 
years previous, by Mr. Morey, but it was not patented by him 5 
nor does it appear that Dod had any knowledge of the fact. The 
most ingenious invention^ however, for which this self-taught en- 
gineer has obtained a Patent, is an original method of driving a . 
double set of wheels with a Steam engine, by means of pardUel 
lever beamsy suspended upon a pivot at their, respective centres, 
and connected at tlieir extremities by links, which Mr. Golden 
seems to have confounded with the common parallel link ; a pit- 
man then descends from opposite ends of each lever beam al- 
ternately, and drives both sets of wheels together. Thus, without 
a cog-wheel or toothed sector of any kind; he employs one 
Steam engine in a boat to drive four propelling wheels, and is en- 
abled to avail himself of a larger propbrtion of propellers without 
making his wheels so wide as to project an inconveiiient distance 
beyond the sides d the boat. Vide infra Aj^nd. I. 
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As to ihe parallel Itnk^ it will be found that t>od^# 
latent was not for its invention^ but for a new and 
beneficial appropriation of that well known piece of 
mechanism. And although what you state, Sir, be 
tnie/^^ that a parallel link had been affixed by Bol- 
" ton and Watt to different parts of their engines, 
^ many years before Mr. Dod could have thought of 
« it ;"'* you do not pretend it had ever before been 
applied in the same combination in which the latter 
had used it :-*-andi if Dod did see it, as you suppose^ 
'' applied in many instances on board of Mr. Fulton's 
**boat," he could not possibly have seen it used 
there as " a simple and easy mode of giving a perfect 
^^ rectilineal motion to the piston rod, although it be 
^ attached to the end of the beam which moves in a 
" curve,'' — because Mr. Fubon had dispensed with ike 
lever beam above the cylinder^ so that ihe piston rod of his 
engine was not^ of course^ by any means attached to it. 

Yet, Sir, you renew your former censures upon 
the Committee, for omitting to state, whether Mr. 
Dod had or had not seen the boats of Mr. Fulton^ 
when they reported that the former had invented 
improvements upon the Steam engine, ^ without 
** having seen Mr. Fulton^s Patent or Specification.^'* I 
informed you in my Letter, that the Committee 
** deemed it proper to notice that Dod had never. 
^ seen that specification, in ordctr to guard against 
^ the influence of his having availed himself of the 
^ calculations contained in it concerning the requisite 
^ power of ihe engine in relation to ihe size and structure 
*^ of the boat.^^Y But you still afiect to consider it 
^ a singular idea ; that he might have been suspected 

• Coldea's Vind. p. 81. f Letter to Colden, p. 55, 56, 
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'^ of plagiarism if he had &eeu the ^BimA-w i^p^iaifi^ 
^^ cation : — but that there yrould be no grounds^ &r 
^ that suspicion if he had seen the boats tfaemselreflf 
^^ of which the patent or specification is only a de« 
^« scription.^'"^ And as if it had been possible for 
you to have misunderstood my meaning, you ask^ 
with apparent seriousness, "what connection Dod's 
" improvement on a Stiqam engine — ^his paralfel link 
"had with calculations of resistances?" Cer- 
tainly no greater connection than they had with Mr. 
Fulton^s invention of the Steam boat, wbicb was 
precisely— —none at all. 

But you were aware. Sir, that those ^^caleula^ 
^^tions of resistances j^^ were not the calculations to 
which I had alluded ; and had I even omitted ta 
specify the particular set of calcqlations which ha4^ 
been adverted to by the Committee, they were 
pointed to in the Report It is there expressly stat«* 
ed, that Mr. Ogden applied to Dod to make a Steam 
" engine of power sufficietU to drive a boat of proper suse 
" from EUzabethtown to New-York ; — and t^at^Dod 
" did thereupon, without having ever seen Mr. Fuir 
" ton^s patent or specification, make a smallSteam en- 
" gine as model, &c.'^t Hence the propriety of iniere^ 
ly noticing that Dod had not seen Mr. Fulton'a Pa* 
tmit or SpedfUtUion ;--rand the sincerity with which 
you profess to " believe that the calculations were 
" pressed into my service merely to afford an oppor** 
" tunity of referring to the wwk of Ghamock»^^| are» 
equally apparent. ^ 

I shall soon be led to inquire into whose " s^ryice^ 
those caicttlations have been " pressed ;^' — ^bu4 itps 

* CoUen'a Vind. p. S2. t Vide Letter to Coldeii| Append. K. 
} Colden*6 Vindicatioo, p. 82. 
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pigrbftp^ ifieeeesary that I shoold anwer you as to 
what testimony the claim set up in favou^ of Mr. 
Dod, wa& supported. And here, Sir, I cannot forbear, 
iatoy tUrii, expressing some surprise that you should 
pot the question ;— nor refrain from observing 
thiat'^your recoHectipn must be singularly defective, 
tf you really suppose the CommiUee to have framed 
their statements, and pronounced their opinions, 
** without any other evidence than Governor Og- 
^^ den's assertion-*^* You know, that they had be- 
fore them the Patent granted to Dod, with its spe- 
cification^ which was at least prima facie evidence 
of the originality of his improvements ; — ^you know 
#^t they had his ow« affidavit, denying that he had 
ev€&p '»een the specification of Mr. Fulton ; — ^you 
know that hts^ testimony was corroborated upon 
other points by the affidavit of the carpenter employ- 
ed by Mr. Ogden to build his Steam boat; And 
you know, perhaps, that this was competent proof ; — 
kt all events, you must remember^ that nothing was 
produced afterwards upon the hearing before the 
house, to contradict or discredit it. 

I shafll now revert to that circumstance in the his-^ 
tory of this tmnsactton, which seems to have given 
you the most uneasiness;— *which is regarded as 
the climax of yoiir injuries, and constitutes the 
gravamen of that accusation against the Committee, 
which you have uirged with the most pertinacious, if 
ftot witti the most discreet and commendable zeal, — 
their refusal to allow time for Mr. Fulton to be 
seiit for from New-York,— that he might explain to 
thbm the merits of the new and adoantageous mode x^ 

♦ CoMen*s Vind. p- 80., 
10 
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prcpelKng boats by Sitam^ which Mr. lAvingston po$^ 
sesssedin 1798 and abandoned in 1803; that he might 
shew by his own testimony^ that his boats were not in 
substance the invention of John Fitch; and de-* 
monstrate^ that the improvements on the Steam En- 
gine, by his competitor Daniel Dod, were not im- 
portant and material, or if so, that they were not 
original. 

Were the minute and circumstantial detail of the 
proceedings of the Committee, upon which you en^ 
ter to support yopr charge of partiality, admitted to 
be unimpeachable in every particular, it lyould slill 
be little to the purpose ; — but if I Jiave it in my pQW- 
er. Sir, to shew you conclusively, from written docu- 
ments, that you are mistaken in some of the sftp^t 
important circumstances of your story, I am induced 
to believe, that even your own confidence in the cor- 
rectness of statements depending altogether upon 
the fidelity of your recollection, will be seriously im- 
paired, if not utterly destroyed. The lapse of tinae 
has undoubtedly obliterated many subordinate oc- 
currences from my memory as, well as from yours . 
and although, when t last addressed you, I was mi- 
able to recal to mind any applicsttion whatever to 
the Committee for delay^ — I have satisfied myself^ 
since the appearance of your^ '.* Vindiqation," not 
only, that you asked for a postponement, but, that 
my conjecture as to the grounds of its refusal^ wbb 
correct: — for, suffer me to remind you, that 1 did 
not pretend to deny, positively, that sucl^ application 
had been made;-^but remarked, that in case.it had, 
f' the Committee might have thought it useless and 
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« improper, to defer the commencement of their in- 
*♦ quiries, until Mr. Fulton could be sent for.'^* 

The memorial of Mr. Ogden was presented, as 
you have truly stated, on the 25th of February ; and 
although you may not have received notice of the 
time and place of the meeting of the Committee, until 
the day following, — ^yet, you will not, I am confident, 
deny, that within a few hours after the Petition was 
referred, you were apprised of the willingness, of at 
least one of the Committee, ''to recognize you as 
" representing the interests of Messrs* Livingston 
^" and Fulton.** If you " then had no other connec- 
" tidn with their Steam-Boat concenis, than what 
" arose from having been employed as their Counsel 
" in the case of Van Ingen and bthers,"— still, as a 
stockholder of the " Fulton Steam-Boat Company^*' 
you may well have been considered as having a ge- • 
neral interest in the questions to be discussed before 
the Committee ;• — ^in either capacity, however, yoa 
were assured of their disposition to hear any thing 
you might have to offer in opposition to Mr. Ogden. 
You accordingly attended the .Committee, accom- 
pa:nied by Mr. Em'met, as your associate Counsel, 
and neither of you complained of the shortness of the 
notice, nor asked for a postponement, uniil after you 
had heard the opening speech and the testimony of 
the Petitioner. — ^Your own statement shews, Sir, that 
you 4id not.f 

• After the Memorialist had concluded^ you, in your 
turn, " addressed the Committee.'' It is possible, 
that you " related the circumstances under which 
^Mr. Emmet and yourself appeared before them;'' 

♦ Letter to Golden, p. 47, 48. t Yide Colden's Vind. p. 6^. 
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and it is extremely probable^ that you convinced 
them ** that as to many of the points diBcussed hy> 
** Governor Ogden, you had no knowledge what- 
** ever." You may, perhaps, have urged the neces- 
sity of Mr. Fulton's presence, and alleged the prol^* 
:bility of his being in Albany in ten days, in the v^^ry. 
terms you have recollected with such wonderful pre-» 
cision. But, surely, Sir, your " whole address to the. 
*f Committee was not to reason with them upon this 
« point ?"* The strong impression upon my mind^ I 
must confess, (and the more I reflect and inquire, the 
more am I confirmed in the accuracy of that impress 
sion,) ever was, and ever will be, — ^t^at upon the oc- 
easion alluded to^ you favoured the Cc^oamittee with 
your views as to the construction of the several acts, 
granting and protecting the ej^ludive right :-*-^tbat 
you gave an entire new exposition of these Statutes, 
and contrasted them with the Patent laws of Con- 
gress : — that you referred to and commented at large 
upon the case in the Court of Errorjs, and applied U 
to the case before the Committee, as an authority in 
point ; — in short, tjiat the greater part of your 
speech was meant as an M^wer to at kast a portion 
of Mr. Ogden's argument 

Whether your memory or mine be most to be re- 
lied' on, is, perhaps, not very important to determine, 
as I am not disposed tp que,stion your correctness 
upon a point, which, I presume, you have consider- 
ed the most material. I agf ee, that you " con- 
*^ eluded your address with the .most earnest en* 
^^ treaties, that the Committee would not tnake ^p 
" their Reporty until they had heard Mr» Fulton» a^ 

* Vide CoMefl^s Vindication, p. 'ffS. 
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^ they htkd done Mr. Ogdeto."* But 1 cannot admit, 
what yon Iteare tobe inferred firom your statemewt,-*- 
^^ that the C^miiiittee returned no answer whatever 
^^ to your solicitations for delay/' Here, Sir, your 
memory seems suddenly to have failed you,— and I 
regret, that I am obliged to rely principally upon the 
accuracy of my own, to supply the hiatus vahlS dejkn^ 
dus of your narrative. 

You were told, Sir, in substance, (for I cannot, at 
this late day, affect to be precise in the recollection 
of unimportant particulars,) that, notwithstanding the 
Committee had been willing to hear any thing yoil 
might think proper to ofier, as the Counsel of those 
whose interests might be affected be a recommenda- 
tion in favour of the Memorialist; — ^yet, that the in- 
quiry before them was strictly an ex parte proceed- 
ing, — and, (hat they did not, therefore, feel them- 
selvies at libeHy to suspend an investigation already 
commenced,^"— when no remonstrance against grant- 
ing the prayer of the Petitioner had been presented 
to the House, and referred to their consideration ;— 
but that there would be ample time for presenting 
such remonstrance, as well as for further examina- 
tion, if that should be thought necessary, before the 
Committee could make up their Report. In this, all 
iparties seemed to acquiesce, and the inquiry pro- 
ceeded the next evening, — ^when Mr. Emmet address- 
ed to the Committee no solicitations for delay, nor 
*' earliest intrea ties'' to await Mr. Fulton's arrival, 
however deeply he might have lamented that gentle- 
man^ absence ; — but^ an eloquent, — an ingenious,— 
an elaborate,-— and impassioned speech, in opposi- 

* Colden's Vindication^ p* 74. 
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lion to Mr. Ogden's/ The assertion, therefore, 
» my Letter, is literally true, '* that you ap- 
*Vpeared, and acted, and were heard, nighi after 
'* nighty before the Committee ;''-^although I owe it 
to myself, to say, that I shcrtild riot have expressed 
myself in such positive t^rms, bad L not believed, 
when I addressed you^ that more time had bieen oc- 
cupied in the hearing before the Committee, than 
now seems to have been the case. Bat whether the 
discussion on both sides was concluded on the 
second evening, or protracted, as I think it was, on 
the part of Colonel Ogderi, to a third, — stiU, Sir, 
you were present at every meeting of the Committee, 
except when they privately consulted upon the mea- 
sures proper for them to recommend '; and you might; 
at any moment, before they brought up theif Report, 
hhye obtained a rehearing, had you either requested 
it of them, or applied for it to the House. ' 

The Report was deferred, until after' the expira- 
tion of that period, within which you had stated Mr. 
Fulton might be expected in Albany, and no remon- 
strance was interposed in his behalf, for two days 
afterwards;— when that time had elapsed, you 
then presented, under your own signature, but in the 
name and behalf of Messrs. Livingston and Fulton, 
(a form in which you might sooner have addressed 
the House, had you thought it necessary,) the Me- 
morial, of which a copy is inserted in your Pam- 
phlet.* This document yoU take the pains to trans- 
cribe at length, in order to corroborate your state- 
ment; — btit, surely there is nothing in it to contradict: 
or invalidate mine ? The only exception taken in it 

» Coldea's Vind. p. 66. 
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to the Report, is, to use your own words and mk 
those of the Committee, that it. ^^ suggests, that the, 
** Laws making the grants to Robert R. Livingston 
** and Robert Fulion J weri3 Qbl^ined on /a&« ^^e^* 
^tions.'^^ You all^g^ truly^ that ". this is a fact which 
" must depend on testimony ;^\ — and yon. av^er, that 
the Committee^ " although they hemd Counsel^ had not 
^' and could not have heard any testiiMuy by the claip? 
" ants on this very important poiiit." This teptimony 
you represent to be in the possession of Mr< Fulton J 
but without expldning whether any measures had 
been taken to. procure his attendance, a^ the time 
you assured the CommUtee, '' h^ )vc)uld be immedi- 
ately sent for/' ypu inform the. House, gf^erally,. 
that an express had been despatched ^r him, and 
" suppose, that he wotild be inthe i^ity byth^middk.. 
" o/Jhe ne^t meeh^^ You do iiot pretend, ^>^, in tbiB 
Memorial, that the Counsel heard l?y the Commit- 
tee, had confined themselyep to fruitless solicitations 
for delay^ no;r complain, that jou? earnest entreaties 
for a ^postponement, had been, '^rejected;" — but, 
merely pray, that the consideration of the reported 
Bill might be deferred, " to give time for the arrival » 
" of Mr- Fqlton, apd that tben Counsel mighl be 
*' heardf in his behalf '*; at the bar of the bojuse.V 

Thusj then, although you state in your " Vindica- 
tion,'' that you assured the Coflfunittee on the 26th' 
of February, that Mr, Fulton would be immediately 
sent for, and requested a. few days delay, until he 
should arrive in Albany, where he^ might soon be es;- 
p^tjedj: — althoiagh ypu there allege, that he was a 
material witness to prove, that, Mr. Livingston's prin-^ 
piples were as new and as advantageous as he had 
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refHTesenied thetti to be i-^yeU in yaor M^i»oriaI^ 
you admit, that on Thursday the 1 8th of March, an ex- 
^ press had just been sent for him, and that his arrival 
was not expected until the middle of the next week; 
mid you confess, moreover, that the Committee could 
not have he^rd his testimony upon th^ point in tjues- 
tion.— When this remonstrance was read and acted up-- 
on in the House, — ^l was, indeed, present in my place, 
as you have thought proper. Sir, to remfark, aiid not- 
withstanding you suggest, that " it would unquestion- 
« ably have been noticed by me, if it had contained 
"any misrepresentations;'' I did not, I must con- 
fess, from its contents, perceive the necessity of pay- 
ing any other attention to it, than merely to express 
on the part of the Committee, their perfect acquies- 
Icence in granting the indulgence asked for. 

Mr, Fulton was accordingly sent for, and attended 
in company with Mr. John R, Livingston, whose pre-' 
sence, for a reason known to yourself and Mr. Em^ 
met, was also deemed important ; and Counsel reani- 
mated by fresh retainers, were heard in opposition 
to the Report at the Bar of the House ; whilst the 
parties themselves, and their subordinate agents, 
attempted to gain a hearing oirf of it. I believe. Sir, 
there were some puppets played off upon both sides, 
and if my recollection serves me, Mr. Fulton ap- 
peared infinitely the more expert at managing the 
wires. But, neither he nor any other petsotiwas ex- 
amned as a tviiness^ and no evidence of any sort was 
offered in relation to the " new and advantageous 
*^ principles of Mr. Livingston,'' except the affidavit 
of Stoudinger, by which it most unfortunately ap- 
pearedt that this plan, consisting of horizontal wheels 
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Wkw the water^ had actaally failed. Modeh were 
exhibited, ajod arguments used^ to prove that Mr, 
Fulton's Boat differed essentially from Mr. Fitch's^ 
and that Bod's improvement® were neither valuable 
iapr original ;r— but,, no testimoft^ Sir, was adduced 
upon tbese^ 01; any otiier of the points in controversy, 
to krqpeach the atateeients or invalidate the opinions 
ol.the Coi&Kuiitee^«: — and^ permit me oi^e moret Sir^ 
to retaind ybu^ that the Bouse sanctioned th^ir Re^ 
port, and passed a bill which they bad recommended 
for adoption; notwithstanding you wind up your nar- 
rative of these proceedings in your " Life of Fulton," 
with the triumphant exclamationr*-*^^ that the Legisla* 
^^ ture refused to repeal the prior law, or to pass any 
** act on the subject !"* Yes^ Sir, &e first clause of the 
Bill was eventoaUy rejected in the Senate by a-ma** 
jorily of one vote ! but as the question was taken 
immediateLy after one of the entertainments pre** 
pared for the occasion, on board the Paraooi?, it was 
supposed not to have been properly understood.--^ 
Comtrkia jam omnium honim conscientia tmeri coNVivf a 
tumiUOfLmdes ? Quidpro^^imaj quid superiore node egeris ; 
uAi fiieris; quos ^onvo^weris ; quid cendUi ceperis} 
quem. nostrum ignorare^ orbitraris ? 

. But you are still more unlucky in the othel* cit* 
(^mstanee which you adduce, '^ to remind me of the 
^ earnestness with which the Committee were press- 
'* ed to wait for Mf. Fulton," and to shew the neces* 
«ity there was for hid s^tendance, a circumstance ta 
which you also refer, " as an evidence of that ocm^ 
^^ eealme&t wA want of eandotir in mf references 

* Vide Life of Fulton, page 246. 

n 
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^* and quotations, of which I had so frequently bxiA 
" unreservedly accused you."* I will not now stop 
to inquire^ against which of us this charge may be 
most easily established; — but shall content myself 
with this simple observation, that if, on my part, I have 
practised any concealment whatever, it was from 
motives very different from those which you ascribe 
to me ;-T-from motives of forbearance to your de- 
ceased friend, of which the influence is at length 
overpowered by the urgency of Self-defence* 

I well remember, Sir, that Mr, Ogden produced to 
the Committee, a volume of Charnock^s " History of 
" Marine Architecture," which he put into my haiids, 
" whilst he read from what he professed to be a copy 
** of Mr. Fulton's Patent,"t precisely as you have 
itated it. But in regard to every other material cirf 
cumstance, which then took place, I owe it to my owA 
character, to declare, that your representation is er- 
roneous and deceptive :**-That memory, Sir, upon 
which you have relied^ with such implicit faith, may 
possibly have deceived you ; but it is to be regrettedf 
that you did not repose equal confidence in written 
documents and public records. These, Sir, woiild 
have shewn, that you were mistaken, not only as ta 
ihe object for which the work of Charnock was in- 
troduced, but in regard even to the Contents of Mr. 
Fulton's Patent. 

. The assertion of Mr. Ogden was, that the pririci- 
{des and definitions inserted by Mr. Fultpn in his 
specification,^— and upon which his tables were con- 
structed, and his calculatioiis founded^if not the very 
tables and calculations themselves, had been trans- 

• Vide Golden's Vind. p. 86. t Colden's Viad. p- 68. 
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cribed from well known works of science. To prove 
this, Mr. Ogden read in the first place, the following 
passage from Mr. Fulton's specification. " Having 
" mentioned the essential component parts of a 
^ Steam-Boat and its mechanism, — its successful 
<* construction and velocity will depend — ^first, on 
^^ an accurate knowledge of her total resistance^ 
** Ivhile running 1, 2, 3, 4, 5, or 6 miles an hour, in 
^ still water.' Second, on a knowledge of the diame- 
*' ter of the cylinder, strength of the steam, and velo- 
^' city of the piston to overcome the resistance of 
* a given boatj while running 1, 2, 3, 4, 5, or 6 miles 
« an hour, in still water. Third, on a knowledge of 
*' the square feet or inches ea.ch propeller should 
^' have, and the velocity it should run to drive a given 
^* boat 1, 2, 3, 4, 5, or 6 miles an hour, through the 
** still water. It is a knowledge of these proportions and 
^ vehcities^ which is the most important part of my dis^ 
^* coveries on the improvements of Steam-Boats^^ He 
then pointed to a passage in Charnock's book, and 
requested me to pass my eye over it, whilst he con- 
tinued to read from Mr. Fulton. To exhibit at one 
view, the coincidence and discrepancies between the 
two authors, I subjoin in opposite ^rray, extracts 
from their respiective productions, 

CHARNOCK. FULTON. 

1st. /^ By headpressure is meantf ^^ By head pressure is meant th$ 

^^ the total pressure which ex* *' total pressure against th^ 
^ ^ ista against the head end or ^^ b&Wj when the boat is (K 

f^ foremost part of a body iai^ ^' rest,^^ 

** mersed either wholly or in 

^^partjinanygivenjhid^whm 

'' such body is attest.*^ 

* Vide Spedfication annexed to Mv. Fulton's Patent^ of llii^ 
February, 1809, Appendix C. 
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CHARNOCK. 

2d. *' By Stem pressure is meant 
*^the total pressure which eoo- 
^^ ists against the stem end or 
** kindemwst part of a body^ 
'< immersed either wholly or in 
** part in any given Jliad, when 
" such body is at rest.''* 
3d. " By plus pressure is meant 
'^ the additional pressure which 
f* is sustained by the head end 
*^ or fm^emost part of a body, 
** m>oved through aflxdd^ which 
^^ additional presswre is oter 
■ ^' and above what is termed the 
^^head pressure, and arises 
*^from the fluid being necessa- 
^^ rily • displaced, iri order to 
^permit the moving body to 
^^ pass through.^' 
Aih. ^^ By minus pressure is m^ant 
*^ a subtraction of pressure from 
*• the stem pressure, which sub- 
*Uraction is occasioned by the 
^^ fluid not pressing so strongly 
^*or impulsorUy against the 
^* stem end or hindermost part 
^^ of a body^ when such body is 
" in motion through the fluid, 
" as when tlie body is at restJ* 
.5th. " By friction, (as relating 
. " to the subject,) is meant, that 
*' sort of resistance to a body 
*^ m^ved through a fluid, which 
" arises either from the adhi- 
" sion of the particles of the 
^^ fluid to the surface of the 
" moving body, as well as from 
" the roughness of the body, as 
^^from both those causes uni- 
" ted." 



FULTON. 

^^ By stem pressure is viuant the 
" total pressure against the 
<* stem when the boat is at 
" rest.'^ 



^^ Plus press^&re is additional 
^^ pressure against the bow, 
** while tlu boat m^ves for* 
** ward ; it is occasioned by the 
^^ fluid being displaced, and it 
" is in addition to head pres^ 



" Minus pressure is a damnU" 
" tion of stem pressure, occa- 
" sioned by the fluid not press- 
" ing 80 strongly against the 
^ stem, when the boat maves 
^^ forward, as when at rest:** 



^^ Friction arises either from the 
*^ adhesion of the particles of 
^' the fluid to the surface of the 
" body, or from the roughness 
" of the body, or from- both 
" tliose causes united/* 
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CMARNOCK. FULTON. 

7th. ** By head rmstcsnce i$ meant *^ Bow re$ist€f,nce is mintts pns- 

** the minus pressure and the " sure and the friction of the 

^^ frictvm of the water against " water against the bow unir 

'' the head end united.^' ^' tedJ^ 

8th. ^' By stem resistance is '^ Stem resistance is minus pres- 

*' meant the minus pressure^ ^' sure^ and the friction of the 

" and the friction of the water <* nvater against the stem «- 

^^ against the stem end united," ^^ nited. 

The result of this comparison undoubtedly pro- 
duced some sensation in the Committee ; — whether 
I smiled at the moment, or not, Sir, I really cannot 
now remember ; — besides the faith due to your as- 
sertion, I think it probable, from another circum- 
stance, I did ; — for, I recollect, it was observed, that 
Mr, Fulton, according to the example of Mr. Puflf, 
had treated the definitions from Mr. Charnock as 
gypsies do stolen children, — " disfigured them to 
" make them pass for his own.'' — Then it was, in- 
deed, that you M^ere unable to contain yourself, — 
you could not then " refrain from interrupting Gover- 
** nor Ogden," by assuring the Committee, that you 
t' knew, that in the original Patent, Mr. Fulton had 
** referred to Charnock, as to the source from which 
*^ he had derived these calculations!^'^' — ^To do away 
the impression made by this detection, you " pledg- 
*^ ed your honour to the Committee, and to the audi- 
^' ence^ that you knew, that there was this acknow- 
^* ledgment in Mn Fulton's Patent, as on file in the 
^* Patent Office,'' and you now aver, " that when 
*'.Mr. Fulton afterwards produced an exemplifica- 
^* tion of his Patent to the House of x4.ssembly, it was 
" found, that your assertion was correct."* 

• Colden's Vind. p. 69- Is it not then comewhat remarkable, 
that afterwards^ in the ^ Life of Fulton/' he should have been re- 
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When I first saw and read the passages, I have jus£ 
quoted from your Pamphlet, 1 could scarcely give 
credit to the evidence of ray senses. I recollected, 
that Mr. Fulton had, aaiongst the papers annexed to 
his Patent, exhibited a table of resistances from 
Charnock's book, >vhich he acknowledged to have 
been framed by a Society of Gentlemen in England.' 
I recollected also, that something had been said of 
an acknowledgment upon one of his drawings, which 
his Counsel had contended to be sufficient to shew, that 
he had acted in good faith throughout. But, really, 
Sir, I n^ver dreamt, that you could have thought the 
production of that acknowledgment a sufficient re- 
demption of your pledge ; — much less did I suppose 
it possible, that you could have bad the boldneiss to 
repeat your former assertions in a sense diffisrent 
from that in which you were understood by the Com- 
mittee, — and endeavour to evade the charge against 
your friend oi plagiarism^ by representing it as hav- 
ing been confined to a particular table of cakuhtions, 
which was not before the Committee at all I 
rather presumed, that you must have discover- 
ed some other evidence amongst his papers to bear 
out your assertion. I therefore wrote to Washing- 
ton for authenticated copies of both Mr. Fulton's 
Patents and Specifications, including every marginal 
note, reference, or acknowledgment to books and 
authors, that might be found upon the records, and 

presented as engaged in these calculations, immediately upon Mr.' 
Liviilj^ston's arrival in France. It is there said, " that Mr. Fultpa 
/* then began b, course of calculations upon the resistance of water; 
" the necessary force to move a body through it, upon the niost 
<• advantageous form of the body to be moved.*' Plde Life of 
Fulton, page 152. 
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obtained in return the exemplifications tvhich will be 
found in the Appendix** 

At the same time I was informed that the docu- 
ments thus transmitted, contained every thing that 
had been deposited in the Patent Office, by way of 
specification, by Mr. Fulton, except plates and 
drawings, with their explanatory references. I then 
requested a special certificate setting forth what- 
ever acknowledgment might be found amongst those 
plates and drawings, and received in answer a Let- 
ter from Dr, Thornton, from which I take the liberty 
to transcribe those passages which relate particular- 
ly to the subject now before us. 

« City of Washington, 22rf May, 1818. 
^i Sir, 

^^Mr. Elliot, of myoj^ce, received from you a 
" Letter of the 13th instant, in which you request my cer^* 
*' tificate relative to Mr. Fulton^s original specification for 
** Steam boats, as his friends have stated that he has ac- 
'^ knowledged, in marginal notes, his obligations to Char- 
^' nock. 

" / have examined Mr. Fvlton^s specification, which 
^^ consists of about four pages, on which the patent was issu^ 
** ed. The explanatory references to his drawings and 
^plates, consist of about eighteen pages, and I am of 
" opinion that he must have copied about fifteen pages of 
^ the eighteen out of Chaknock, or some other work, 
^ as the calculations qre all made in nautical instead of 
" g^gf^hicai miks'-'^when there are pnly sixty nautical 
^^ miles to a degree, and sixty-nine and ah half geographical 
** miles ;— -So that a nautical mile is nearly -J^, or nearly ^ 
*^part more than a geographical mile ; and though he ex- 
^ pressly,. states in his spec^ation that he calculated hii 

* Vide Appendix C and D. 

Digitized by VjOOQIC 



«8 

^ boat 10 draw onfy ttxiofrei of toafer, i!e're$is cSikis eal' 
'^ ctdations on a small table of Ckarnock^si which' is eal- 
'^ cuhied on the resistance of the water six feet tleepy and 
" consequently these alterations are every one wrongs both 
^ as to distance and resistance ; yet he no where mentions 
** Ghamock^ and makes no <icknou>ledglnent in his eigh^ 
" teen pages ; and only makeif a statement at the bottom 
'^ of one of his drawings^ which cotUmns a smalt table in 
^ the following words : — ' A table of the resistance of 
*' ' bodies moved through water^ taken if om experi«> 
" ' ments made in England, by a Society for improv-^ 
" * ing Nautical Architecture, between the years 179^ 
" *and l'f98.' He has likewise so servilely copied the 
^' calculations in the small table alluded to^ thai the resist^ 
" ances are calculated only on angles of 60 degrees^ or 20^ 
" — and as this might be a geometrical or arithmetical 
" serieSy he ought to have given another term^ to[ luwe disji , 
" covered the law of the progression^ which he has entirebf 
*' omitted^ and therefore what he has copied is, in this cascj 
" useless. 

" / find a stress has been laid on another note in hi^ 
" description^ which is insinuated to contain an admission 
'^ of his having borrowed some calculations and observa-; 
" tions from others ; but this notCj I certify^ is only inpenr 
" cil^ written by myself when direqting fvhat was to be od^. 
'' mitted in a copy that was solicited^ ofaU thai was necesj 
'' sary in Fultonh patent and description^ (^copy of which , 
*^ I subjoin. 

" / am, with the highest re^^eet^ 
*' And consideroiion^, yours^ &cc» 

" WILLIAM THORNTON * , 
" W, A. DuER, jEsq. 

* Well known as! the SttperiiileiidiEilit ki^tbe Ftttoa^Q$Ge) m^ 
since its establishment under Mr. Jefferson. 
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** Nt>Ti£''-— rwJf^^^n cU the detienption o/Drmping S/A) 
" 7%6 preceding drawings being taken from booksn and 
** only considered as containing introductory principles^ are 
^^ omitted in this copy. ^"^ 

Allow me now^ Mr. Golden, to ask you, as a gen- 
lleman, whether you consider your plighted honour 
fraved by your explanation. Ar6 you content to 

" Keep ihe word of promise to the ear 
" And break it to the hope ?"—*-—. 

Where^ Sir, " is the irrefragable proof produced 
^ by Mr. Fulton," to redeem your pledge ? Did 
you intend to supply the want of that proof, by 
awakening the sympathies of the public in your 
favour, and directing its indignation against me, by 
your alltisibn to the " orphan infants" of your de- 
ceased friend ^ 

Disciplined, as I have been, in the school of ad- 
versity, and bereft at an early age of the super- 
iirtending vigilance of a fathers eye, I know too 
well the evils to \^ich an orphan is exposed, not 
to commiserate the situation of Mr. Fulton's chil- 
dren. And if any act or word of mine has borne up- 
j©a their prosperity or comfort, I shall lament it to the 
latest hour of my life. — ^I may regret it too, as deeply 
^3 those who deal more largely in professions of sensi- 
bility, but in the very sa^ticle o< Death, my conscience 
will acquit me of injustice towards them, or en- 
mity to their Parent. With unfeigned reluctance 
was I forced to revert to a circumstance which you. 
Sir, as the eulogist of Mr. Fulton, should have per- 
j0itted to pa9f into Qblivioo. But as your inji^tice 

12 
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extorted the exposure from me, your character must 
sustain the reproach, and your conscience, the bur- 
den of the deed. 

It could hardly be expected that I should sit dowji 
under the imputation of " want of candou^ and fair- 
^* ness, in respect to a man who is not not\ here to 
''' vindicate himself;"* or sufier inyself to be oyer* 
borne by the contumelious aspersions and bold con- 
tradictions of one whom he left behind him, feed^ 
and interested to "espouse his cause," without one 
effectual struggle to repel the injury. On such an oc- 
casion, the proverb to which the partiality of friend- 
ship so frequently has recourse, may surely be 
amended, and he, who in defence of his charac- 
ter, is driven to speak of the departed, be privi- 
leged to read " Detnortuis^ nil nisi — — verum." 

To me, 1 must confess, there appears something 
absurd and mean, if not ridiculous, in these repeated 
efforts to render the public gratitude to Mr. Fulton, 
and the public sympathy for his children, subservient 
to' the selfish interests of those who have fastened 
upon his spoils. The share which he possessed of the 
monopoly, after deducting that portion with which 
he bought off the hostility of some of the present 
proprietors, was reduced to three-tenths of the 
whole. In what manner, or to what extent, that 
share was secured to his children, I do not know 5 
Tint their portion of the property would certainly be 
in no greater yeopardy, by a judicial investigation of 
its title, than those of the Messrs. Livingston, or 
of \Jr. Bloodgood, of the Messrs. Townsends, or of 
Mr. fimmett, of Mr. James, or Mr; Jenkins, of Mr. 

" .*CoMen^BVittd.p.7I. 
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•Justice Spencer, or yourself, — and I am yet to leant 
that should that title fail, the children of Mr. Fult(m 
would be so destitute as you represent. They are con- 
nected by blood with one of the wealthiest families in 
the state, and they have, for their protectors, some of 
the most able and powerful of the political leaders of 
all parties. Men of the most discordant sentiments' 
and contradictory opinions, have united in a com- 
mon bond of interest. The jairing elements of past 
contentions have united in harmonious concord. Ti^e 
very Antipodes have met for their defence, 

** Alterius Sic 

'* Altera poscit opem res et conjurat amice.** 

What, therefore, can these ** orphan infants" fear 
from my attacks, whilst they have Governor Ogden^ 
for their Trustee, and you, Sir, for their Advocate. 

I have now finished my examination of that por- 
tion of your argument which involved a considera* 
tion of the suggestions upon which the act, of 1798 
was founded ; and, I trust, I have shewn, — ^first^ 
Thiat Mr. Livingston did actually represent to the 
Legislature, that he was then the possessor of a new 
and advantageous mode of propelling boats by means 
of Steam, and that in consequence of this represen- 
tation, he obtained his grant,' to enable him at once 
to reap the reward of his ingenuity or. perseverance, 
and to secure an immediate benefit to the public ; 
and not to encourage him to pursue a CQurse of ex* 
periments to prove, his title to that reward. Se- 
condly. — That neither that suggestion nor his repre^ 
sentation in regard to Fitch's prior experiments, 
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were true in point of fact, inasmuch as in the ^m 
ijase Mr* Livingston had never been able to complji^^ 
with that condition of his grant which rendered it 
obligatorj upon him to prove the practical utility of 
his principles by the successful performance of hia 
boat ; and as, in tlte other case, Fitch had actually ex- 
ecuted his plan for a Steam boat, and obtained aPa« 
tent therefor as for an invention, the sajtne in substance 
as that subsequently claimed by Mr. Fulton. 

In the course of this examination I have been led 
incidentally, to shew that Mr. Ogden's Steam boa^ 
was constructed upon principles invented by Fitch ; 
and 1 hope, Sir, that in performing this part of the 
task prescribed to me, 1 have vindicated, the 
^Committee from your imputatiQns of partiality and 
precipitancy; that I have exposed the injustice and 
futility of your complaints against them for reject?- 
iijg your application for delay, and have proved that; 
the circumstances to which you^ have appealed in 
confirmation of your statements, have either been 
misconceived or misrepresented. It yet remains, in 
order to close the argument on this branch of the 
sjubject, to follow y oil in your enquiry, " How far, ad- 
" mitting that the suggestions upon which the act 
^ of 1798 was passed, were not /me in fact, the claims 
" of the Patentee, his associates and representatives, 
"under subsequent laws, ought to be affected .'^^ 

[thought that I had stated so explicitly my rea- 
son for recapitulating in my Letter, the arguments 
O^r Colonel Ogden, upon the general construction of 
these acts, and bad defined so clearly the extent to 
which I admitted those arguments to be conclusive, 
that there could be no mosx^ foriBisapprehenBion or 
doubt. I undertook to prove, that the rojpeal of the 
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Statutes, giving the forfeiture, anJ other cumulative 
remedies to Messrs. Livingston and Fulton, would 
be consistent with the Public faith ; — and^I observed, 
by way of preface to my argument 'on that point, 
that it " resulted conclusively from the reason- 
" ing of Mr. Ogden, that the act of March, 1798, is 
** the foundation of the exclusive title at present pos- 
** sessed by the representatives of Messrs. Livingston* 
** and Fulton,'' 

Having, as I supposed, successfully supported this 
-position, I next endeavoured to shew, that " as the 
^ act last mentioned gives no particular species of 
** remedy, but had left the party to seek his redress 
** for injury at Common Law,^t was clear from the 
<* admissibhs of the Counsel and the opinions of the' 
"Judges, in the case decided by the Court of Er- 
** rors, that neither the forifeiture given by the act of 
** April, 1808, nor the provisions to enforce it, coa- 
^ tained in that of 1811, formed any part of the right 
^ vested in Messrs. Livingston and Fulton, tut were 
" mere additional remcrf/w given for its protection:"* 
And hence I inferred, that these particular acts, or ra- 
ther, the forfeitures and penalties created by them, 
might be abrogated by the Legislature, without in- 
terfering with any vested right, and without violating 
the faith of the State. But, whatever may have 
been affirmed in argument by Mr. Ogden, I never 
contended, Sir, " that if the law of 1798 were passed 
"on unfounded suggestions, then the subsequent laws or 
" any of them might be repealed, consistently with the 
« faith, honour and justice of the State.''t I neither 

* Vide Letter lo Coiden, page 67-70. 
t Col^n^i Vindication, page 83. 
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thought that the rights of Messrs. Livingston anS 
Fulton rested entirelj on the act of 1798, nor sup- 
posed, that if that act were passed in consequence^ 
of mistake or mlsrepresontation, there could be no 
just claim under the subsequent acts; though I cer- 
tainly did say, and still do maintain, that all the 
acts being jpar« materie, must be construed together; 
and that, therefore, no new title was conferried by 
the laws posterior to the act of 1798;* — ^tbat is, 
no other or different sort of title, than that previous- 
ly vested in Mr. Livingston, was derived from any of 
the sjibsequent Statutes, nor any right acquired by 
the subsequent grantees, exempt from obligations 
and consequences, or discharged from conditions 
similar to those implied or expressed in the original 
act from which the whole had sprung. 

You are pleased to declare, Sir, that you ha va 
sufficient conlSdence in my honour, integrity, and 
common sense, to be willing to ask me,— ^' whether I 
" do not believe, that the Legislature which passed 
" the acts subsequent to the act of 1798, intended, 
*' that the subsequent acts should have precisely thie 
^* same operation as if this brief mode of legislation 
" had not been adopted, and the enacting clauses of 
" the act of 1798 had been copied into them."t -B^ 
lieve it, Sir ? — It is exactly that for which lam contend- 
ing* and I hope the confidence which prompted yoii 
to put the question, will not be weakened by niy an^ 
swer. I do verily " believe", that the acts of 1 803 and 
of 1807, as well as that* of 1799, are not only to be 
understood precisely as if the Legislature had incor- 

♦ Vide Letter to Colden, j^. 67r^. 
t Colden's Vind. p. 94. 
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porated into them ** the enacting clauses of. the act erf* 
" 179JJ;" but as if it had also prefixed to each of 
them in succession, the original preamble^ reciting vm- 
iatis mutandis^ the njotives and inducements to the 
grant. Not, Sir, that I mean to contend, that the 
validity of the claim under these laws, now depends 
upon the* truth of the suggestions upon which Mr. 
Fitch was diverted of his rights, but upon the fact of 
Messrs. Livingston and Fulton's being possessed ia 
1807, of such a mode of propelling vessels hy means 
of Steam, as that of which the former of those gen- 
tlemen had represented himself to have been the 
" possessor" in 1798, viz: of a " new?" as well as an 
"advantageous" mode. 

It will be recollected, that all the laws in relatloa 
to the monopoly, from 1798 down to 1808, were 
passed after the expiration of respective periods^ 
previously limited in each of them successively, for 
the performance of that condition upon which the 
title was from the beginning to have vested ; and al- 
though the several terms for such performance, as 
well as the duration of the grant itself, were from 
tiine to time enlarged ; yet, on no occasion were any 
other rights vested in Mr. Livingston and his differ* 
ent associates, than the identical privileges which 
had in the first instance been wrested from Mr. Fitch* 
Each of these successive Statutes refer either medi- 
ately or immediately to the act of J79'', as that does 
to Fitch's la^w, for the explanation and description of 
the subject matter of the grant, and w hatspever may 
he the variance or peculiarity of their phraseology, 
they all operate expressly or by direct implication 
to revive the original act in favour of successive sets 
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of grantees, and prolong the several periods witbiu 
which they were to enjoy, in conjunction with Mr. 
Livingston, that exclusive right which had been at 
first transferred to Mr. Livingston alone. The act. 
of 1799, continues it in force^ — that of 1803, extends 
** the rights, privileges, and advantages, granted by^ 
" it to Robert R. Livingston and Robert Fulton, for 
" the term of twenty years, provided the condition 
" contained in it were performed in two years ;" and 
the act of 1807, which professes merely to extend the 
preceding act " for the term of two years, to exhibit^ 
** the proofs therein required," still leaves the term oif 
the grant itself to be computed from 1803, and -in 
effect revives the act of that year, and revives with it, 
the act of 1798. 

Due proof of compliance with the condition pre- 
scribed by the last mentioned act, and by that alone,^ 
having been adduced within this extended period ; 
the original title under it Was perfected, and the 
same exclusive right became thereupon vested con- 
jointly in Messrs. Livingston and Fulton, which 
would have vested solely in Mr. Livingston, had the 
former law only been revived, or the requisite proof 
afforded, before the expiration of the original term 
prescribed in it. The grant then in 1^07, was re- 
newed upon the same suggestions, and taken subject 
to the same conditions as at first. The Jaw im- 
mediately preceding it, merely admitted a new party 
to participate in its privileges, and as the continu- 
ance of those privileges for a longer period, was, in ^ 
fact, all that was effected by this renewal, — the ori- 
ginal act of March, 1798, with these modifications, 
is to all legal intents and purposes actually in force. 
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But the effect of " this brief mode of Legislation*'^, 
must have been precisely the same upon the pream- 
ble as upon any other portion of the revived Statute*: 
The whole was revived, with such necessary altera-^ 
tions as arose fiom its embracing Mr. Fulton in its 
provisions V and the deferred period at which it took, 
effect. As the same suggestions, therefore, which 
had enabled Mr. Livingston to obtain the original 
grant, were thus repeated by the associate Petition- 
ers, for its revival iand extension, the same motives 
which influenced the Legislature in the one case* 
must have operated equally in the other, and the va«- 
lidity of the existing title must consequently depend 
upon the truth of those suggestions ;— not, indeed^ 
with reference to the time the act passed, nor in rela* 
tion to! the individual named in it,-— but, with refer*' 
ehce to the period of its last revival, and in relatioa 
tjtf the parties for whose benefit it was thence forward 
to inure. 

Now as the most material of the suggestions which 
influenced the Legislature in 1798, to invest Mr. 
Livingston with the exclusive right, was, that the 
principles then known to him were new and advan* 
tageous, it follows, if my reasoning be correct, that 
upon the revival of that grant in 1807, the Legisla^ 
ture were induced to confer the same privileges upon 
Messrs. Livingston and Fulton, by a representation 
from those gentlemen, that they were " the possessors 
*^ of a mode of propelling boats by means of steamt 
** upon new and advantageous principles." The 
original title never having vested, as we have seen, 
in Mr. Livingston,* from his inability to comply with 
that condition, by which the truth of his representa- 

13 



Digitized by VjOOQIC 



98 

tionin r^gPihl to the practical advantages of his plaa 
wa^ brdiight to a certain test, all inquiry respecting 
the hiyveUtf (jfh\B J>riiiciples became immaterial, and 
€V€jry qire'sfiotf relating to the suggestion upon which 
he obtained th6 i^epeal of Fitch's grant, became ob* 
isolate at thfe expii^tfon of the period for which thaf 
grdnt ^ould hcivfe otherwise endured. 

Thejriqttiry, now delates to the truth of* the siig* 
g6sti6i']§ m'ftd^ by Livingston and Fulton, whek^ they 
procured fhef if*fehew6d grant 6f those privilege* 
which are 6tili enjoyed by their rejfyresentatires ; atnd it 
would b^ equally illiberiai arid absurd to deny, (batther 
pnttciples hxio^H td th6iS6 gen(l«toett in 1807, were 
aidnhta^ecmi when in prafclice thcfy bate far exceed^ 
ed (lie l-e'quisttes df the LaW,-^the hoi(>e^6f tlie ptiiiM. 
lie,*— -irtd (heif own eipcfctatidns. The only remain- 
ih^ ^iiestiou, therefore, which on this gt'ound cart 
aiffiect file validity of' their griani, is, whether ihdsei 
principles were " ««r," — or in other words, #he'thel^ 
the grantees under the act 6f 1 807, Were *^ possessors^ 
of a mode of propelling b6atd by me&Hs of Stfe*to, 
tfptin principles then kn&wn to thefn^ different from thik^ 
of Fikh^ or anif othet preceding Inventor ? HiA I havfe 
atli^^ady shewrt, that the bdats built by MesarS, Li\^- 
irigstori arid Fultonf, ivere ih substance the^ iftteritidft 
Af JobtiFJteb, km i\M th<i pAttieblat improV^m^to 
iliitned ^s (bS f)rbperty df Mr. Futtoti, Wheth^f ki 
fl<e stfbstatice of the di^oV«ty *f iS6t, W^6 tndW^ 
aftdli^ed fey dther*^ aht^riot to his dvWi iftiliest^i- 
l^lmentt ^tfd pripr 16 tbe *listMc* etefl df th^ tost 
flldndp^Iizmg gF£^nt to bi^ e^^tlt6» ^lid f^ofl^. 

Vdti tsm% now feel, Sii^, i\mi yea nwgbt Mvm^ 
spafed yotr declaiiiatibn, tad i?6^lrt€d y<ito H^itil^ 
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well SL9 jowt indigoation, respecting the injustice of 
depriving the representatives of Mr. Fulton of tb^r 
rights, in consequence of the mistake or misiinforma- 
tipn by which Mr. Livingston was betrayed into bis 
erroneous statements to the Legislature in 1798. It 
certainly would have been more candid to have 
ajlated the true question, for the consideration of 
your reader^i— -and perhaps, more important lohave 
|:g^vinced them, that the same representations had 
not been repeated by Mr, Fulton himself, at the 
time he became interested in the grant. Instead of 
this, you argue fromihe recitals of the act of 1799^ 
that the Legislature must have known, that Mr. Liv- 
ingston liad never professed to be the possessor of a 
*^ new and advaiitageons" mode of applying Steam 
If} navigation, foecajupe he had not been able to afford 
^pi'pof bf his having actually built a packet boat of 
{twenty tons burthen, and of his propelling her at the 
fj^e of four mile« an hour. 

!N!oW, all thai they ^ must then have know0,^^ fro^ 
those recitals, was, jtfaathe had £iiled in the perform- 
ance of that condition, which was established as the 
test.of his proiessions^-^andif bis professions had not 
jsrnfortunately preceded his experiment, the Legisla- 
ture fnight neve^r have known^ that he had failed in 
^hpse sAbo. But as he couples this adknowledg- 
.ment of failui^ with an expression of his hope of 
Intimate success, you are perfectly satisfied, that 
Jhe State intended nothing else, when in 1799, it 
^^ef}Aed ihe period for exhibiting his proof, than 
4o engage him in a course of experiments to prove 
;^e truth of his original suggestions;^ and you then 
eiMleavour, to give to the act of 1803, a constru^r 

* Vide Colden*s VindicatioD, p. 89. 
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argument, and equally repugnant to sound reason- 
ing, legal principles, and common sense. 

In disdain of technical rules you seek to disc<)ver 
the intentions of the Legislature, not by the natural 
and probable signs uBually resorted to on similar ocr 
C€tsions, but by family traditions of lobby represent- 
ations to individual members of both houses, found- 
ed upon private communications, which the friends 
of Mr. Livingston received from him, whilst he and 
Mr. Fulton, were prosecuting their experiments in 
France. 

To the reiasoning, if such, from courtesy, it may 
be called, by which you attempt to support your 
new construction of these two statutes, it can hardly 
be expected that I should reply. The answer to 
the argument drawn from the preamble of the first, 
has indeed bieen anticipated in the course of my re- 
marks qn the act of the preceding year; and ceilain- 
ly, Sir, to use your own language, > I shall not think 
^* it worth while to repeat the answers that have 
** been 90 often given to thi^ miserable sophistry."^ 
But as tia your construction of the second, *^ it is in- 
f* deed an extraprdinary instance,'' (to adopt your 
tvords again, as I have none so apposite in iny own 
vocabulary,) *^ to shew how far piassion and preju^ 
^' dice can pervert the human understanding.''* And, 
let me add. Sir, that however ingenious and zealous 
the advocate who has resorted to such arguments, 
however low in station, or in intellect, the " Magis- 
"trate" whom they may have been designed " to 
'^ ini^uence,'' they must be derogatory to the reputah 

* Vide CoMen's VindicalioB, p. 97* 
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tion of the one, and "an insult to the understanding^ 
of theoth^n* 

From your slight and obscure allusion to the act 
of 1807, and the ge^ieral cast of your observations up- 
on the act of 1808, you meant it seems that it sliould be 
inferred tha:t the present title became vested rather 
under the latter than the former of those laws. You 
certainly ascribe to the act passed in 1808^ much 
greater virtues than it will be found to possess. But 
whether your notions of the peculiar importance of 
tills law be derived from the circumstance of the 
first Steam boat " having frequently been at this 
^* city before it was enacted," and the conseqitent 
probability, that " most of the Members of the Le- 
i^ gislature knew exactly what she was, and were fa- 
" miliar with the history of those events which had 
f vied to her establishment:'^ — Or, whether your 
opinion is not rather founded upon the introduction 
of the word " contmct^^ into that Statute, is a matter 
of greater difficulty thsm importance to determine.|: 

* Colden's Vindication, p. 93, 94. t Ibid. p. 96. 
% The idea of a " Contraet^*^ signed, sealed, and delivered, 
between the People of the Slate of New- York, or their Repre- 
. ^ntativesy Ipn the one part, and Messrs. Robert R. Livingston 
and Robert Fulton, on the other, was not, I believe, adopted 
by any of the Judges who delivered opinions In the case of Li«- 
ingston vs. Van Ingm^ but it was considered, both by Mr. Henry 
'and Mr. Wells, in their argumeiits as counsel (or the Respondents, 
'^tobe a doctrine too absurd to be sanctioned by a court of jus- 
^rtice.*' It was uiiged on that occasion, ** that the grapt want- 
'^ed all the essential features of a contract, inasmuch as it 
^was gratuitous — without reciprocity or mutual obligation, 
"^'and as there was no mode provided by tvhich' the State could 
j^^eompd perfiinnfince,?'-^in short, that it was ^^ a mere permis- 
^ 810D, and the fmtmg of the word caiUract^ into the last act, 
^ could not alter the nature of the grant/' 9 Johns. Rep. 54U 
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It appears aimply froip the Statute itself, tha^t 19 
1003, the Legislature declared that Mesfira^ Living? 
ston and FuHon should be entitled to fi^e ye^rs pro- 
loi^gation ofthdr grant or covtrmt with the State, for 
each boat which ihey should establish, in addition 
to that then in operation, *> Provided the whol/e 
*^ term of their exclusive privilege should i>ot ei^ci^d 
.*' thirty years."* This, Sir, you have given as the 
substanpe of the #rst section 0f the law, and, whitt 
is really remarkably, you have given it almost cot;- 
rectly. There is one trifling amission, however, 
which it may be as< well to supply ; and that is, thajt 
the thirty years towhich th^.whole term of the graai 
appears to have beejn limited by the proviso to ijm 
clatise, is coDo^ted ^^from the time of the pmmg ef 
^' the ace' of 1808, instead of from the year 1803^ 
from which the previous term commence, — thus, if 
iaet extending the duration of .the whole grant %r 
4ve years, without any pretence of comder^n I A 
circMmstjaijice^ which 1 will venture to say, wa^ 9^ 
little understood at the time, by tliQse who Wjere iiot 
in the secret, as the design with which the word 
-contract was ^^foisied^'^ into the act. 

After giving this extract from the Statute, in th^ 
manner most convenient for your purpose, you aslf 
whether it is not a recognition of the rightof Messrs. 
Livingston and FultQn ? Whether \i is ^nota grant i^ 
ihem ? And pretend to be answered, by s^tticipation, 
in the negative ; because it had beien ioitleged that it 
did not, ^^ per se^\ give the right :--r-^nd Jhecause thiSn 
and the act of 1798i,.haii Ij^ep ,sjt9j^4 4o Jt^v@ b^^ 
passed ^^ t» pmi Tti/saemP But ii^^faeB, ^nd fi^Jil 
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#hom, did you receive that answer ? Nev*r, Sir, 
from nle, and 1 suspect that neither Mr. Ogden ot 
any other individual, who has ever engaged upon 
one or both sides of this controversy, will everinter- 
ftre with your peculiar claims to a conception of 
sfifTcfa palpable originality. 

The act of 1808 was, indeed, a recognition of ihat 
right, which had previously become vestfed in 
Messrs. Livingston and Fulton, under preceding sta- 
tutes. But instead of an original grant to, or contract 
with thetii, it was a mere enlargetfient of the term 
for whidi a prior subsisting grant was to endure, 
and stn alteration of the period from which it was 
to cotomence. It was not to take effect absolutely, 
but conditionally, whenever they should establish 
one 6T More additional boats, and unless they had 
ttcttrally established at least one other besides the 
Ite^t then in operation, the extensiont of thetr grant 
Would not hate taken effect at all, and the right 
would have continued to rest on the prior laws. 

It does not of itself convey a distinct title, but must 
of necessity be understood with reference to, and in 
connection with, those anterior Statutes ; — and al- 
though i have contended that these being all pari 
materie^ are, according to the most familiar rules of 
interpretation, to be construed together, yet I have 
liev^r lifiirm^d, nor believed, that it was necessary to 
inqtii^e whether the act passed in 1798, in favour of 
Mt. Livtngstot), was not passed in consequence of 
tfome information or mistake, in order to determine 
tite vafidiiy of f hoere stibsequeht laws, in which Mr. 
Pttlton faad^ deep* iln interest as Mr. Livifigston*^ 
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i have maintained, however, that the exclu^m: 
right, as now enjoyed, depends on the existence of 
the act of 1807 ; for it was by the immediate eflfect 
and operation of that law, that the former statutes 
were revived, and the title originally created by 
them, at length consummated, l think I have alsa 
demonstrated that the validity of that title, so far aa 
the point under discussion is concernedt depends on 
the truth of the suggestion by which the Legislature 
was then induced to revive the extended grant for 
the joint benefit of Messrs. Livingston and Fulton : 
and I am confident I have shewn that neither those 
suggestions, nor the representations by which Mr* 
Livingston procured the transfer of Fitches privile-^ 
ges to himself, were '' true in fact^'^ inasmuch as in 
the one case, the " principles'' of Mr. Livingston, 
whether " new" or not, were not ^.achantageomi^^ and 
as in the other, the "principles'' possessed by 
Messrs. Livingston and Fulton, although ^ advanta^ 
geous," beyond hope or promise, were certainly not 
« new:' 

IV. I now proceed with you to examine" the Constita** 
" tional question," or, to state it more distinctly, toen-^ 
quire, whether This State^ after acceding to the Federal 
Constitution^ had power to grant exclusive privileges of the: 
mUure vested in Messrs. Livingston and Fulton ; or^ if it 
kadj whether such grant must not give place to rights 
acquired under the constitutional Laws of the United 
States. And if, Sir, in my former argument on this, 
question, I have " appeared to disdain any adventi- 
" tious aid," I must pleads as my apology^ the nature^ 
of the subject, and the precept of the Orator,-— 
'^JVon enim tarn auctoritatis in disptUando quam ra^ 
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^ iiams 'qm$renda smi^^ I was aware that ibe disciri- 
sionoftbis controverted point required a mueh great- 
er degree oi'^ professional skill" tban I bad it in my 
power to ". diisplay," and if I sometimes ventured ta 
'Vrely on the resources of my own mind,"* ypil 
augbt not in reason to complain, as you bave remain*- 
ed unseduced by my lexample, and in contempt, pro- 
bably, of '^ classical" advice, bave " disdained" to^ 
Wpport your side of the argument by any thing but 
« autberity." 

The vindication of my own conduct, and that of 
my colleagues, was the motive of my original ad- 
dress. . The incidental discussion of the other ques^ 
tions to which it led, involved nothing in whiek 
much aid was to be gained, on my part, from autho* 
rity ; and. the occasion was va&i for the display oS 
learning of any kind. I thought that the controvert 
Sf afforded scope for general arguments, on the 
poKcy of a psirticular article of the Constitution^ 
and the probable intentions of the framers of that 
instrument I think so still. But I must confess that 
those arguments do not present a very fair opening 
for pathetic or inflammatory declamation. It is dit 
ficult to press into the service of a purely rational in- 
vestigation, matters utterly irrelevant to the ques* 
tion. The " children of Mr. Fulton^" cannot be 
brought forward with propriety, to illuminate the^ 
darker sides of the controversy ; — ^nor the '^ viginii 
^^anmrum sHpemUa^^^ adduced to soften the more in- 
durated, or blunt the sharper points of an adversa- 
ry's arguments. The shade of the late Chancellor, 
cannot be invoked : — 

" Id cinerem, aut manes credes curare sepultos ?"-— ^ 

* Colden's Vindication; p. 98. 
14 
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The disavowed imputation upon his veracity, em 
neither serve as an illustration, nor act as a sti-* 
mulant to indignant feeling : — ^Even the honest syia- 
pathies of " Mn Jacob Barker,'?* and the learnii^ 
of Professor Mitchill, are, for the purposes of thi» 
dispute, insignificant and useless.t . 

These, Sir, are topics an which you may securely 
draw, and seriously employ, whilst humbler menr 
must win their way to attention, by the labour of 
clear statement and correct reasoning* But yocit 
Sir, seated in the easy*chair of public authority^ 
may^ with unbridled insolence of contempt, and tndt^ 
ference of censure^ intemperately declaim, when 
yoo should gi'arely argue j disturb the ashes of the 

• Vide Colden's Vind. p. 148. 

tl am accused, {Cold* Vind, p. 84,) of having assailed the latter of 
tbese worthy gentlemen, " with (tnger, and an attempt at irony, for 
^ no other reason, than his baring advocated the Chancellor's firs|r 
^* application to the Legislature for an exclusive grant/' Although 
it is utterly impossible for me to have fell the least symptom of^ 
irritation against the learned author of the " Case of Rachel Ba- 
** ker," I had a right to hold him responsible as chairman of the 
committee appointed by the " Literary and Philosophical Society/* 
to superintend the publication of the ** Life of Fulton,'* for the 
attack contained in that production upon the Report of the Com- 
mittee of the Assembly on Mr. Ogden's Memorial. I am also ac- 
cused of manifesting dissatisfaction at the respectful mention of 
the Chancellor's brother-in-law, General Lewis. . But if there be 
any thing ridiculous in connecting that gentleman's name vvitfci 
the subject of '- Torpedo warfare,'* it is his " friend," Mr. Col- 
den, who is to blame, and not L At all events, my allusion 
cannot surely be deemed a severe retort for the observationa 
which Mr. Lewis made in his place in the Senate of this State^ 
upon the Report of the Committee. I have long ^ince, how- 
ever, ceased to feel the least emotion of resentment against him 
for his speech on that occasion ; for notwithstanding the grounds 
afforded me for personal complaint, I know him to be, in tht 
9iain, a liberal man. 
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dead to inflame the passions of the living ; solicil 
the pity of the community in favour of your pri- 
vate hai^ain, from a whining exposure of the extent 
of yoorprohable loss; instead of manfully appealing 
to their reason to uphold you in your rights : and, 
finally, strive to identify the kindlier feelings due to 
the mi^of tunes of the orphan, with the unaffecting in- 
terests of a greedy speculator. These are logical and 
rhetorical privileges which are, perhaps, intimate- 
ly connected with that contempt of letters on which % 
you seem so much to pride yourself. They are pri- ^ 
vileges of which I am content you should avail your- 
self, if, in pursuing the consideration of this " Con* 
*^ stttutional question," I am allowed to persevere 
in that mode of treating it, which ha,s given you so 
\much offence. 

It was attempted, in my former Letter, to be shewn 
that the grant by the individual States to Congress, 
of the power " to promote the progress of science 
♦* and the useful arts, by securing, for limited times, to ^ 

** authors and inventors the exclusive right to their f 

" respective Writings and discoveries,'^ was the grant ? 

of an exclusive power. The nature of the subject was 
briefly explained ; but the origin and nature of the 
.property meant to be regulated, and the general 
policy of this article of the Conatitution, were not 
fully developed. I shall endeavour, therefore, . to 
supply that omission. 

. A right of exclusive enjoyment in things, both real 
tend personal, corporeal and incoq)oreal, is the very 
ibtindation of the idea of Property. It is the crea- 
ture of civil society, and one of the strongest liga- 
.ments by which the body politic is knit together. 
To give full efiicacy to this powerful principle^ ft 
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right of transmission was gradually superadded, bp 
which an ancestor banded down to posterity the ac- 
quisition^ of his industry and talenta. Previously* 
then, to any positive la^ affecting the subject, it iS{ 
difficult to conceive a process of reasoning/ funded 
on strict legal principles, by which the right of ex- 
clusive enjoyment, and the right of transmission, 
could be denied to any modification of property. 
The moment any thing was acknowledged as /wo- 
pert$fi from that moment it would have seemed to 
follow that the great principles common to all pro- 
perty, must apply to it ; and, therefore, an acknow- 
ledgment that the fruits of an Author's genius were 
Bubjects of propriety, induced, as a necessary conse- 
quence, both the right of exclusive enjoyment^ and 
,the power of transmission. 

But both the premises and the conclusion were 
denied by certain English jurists, and denied, as is 
abundantly-evident, from a complete misconception 
of the principles upon which the right of property is 
founded. A State op Nature had been opposed, 
by the learning of preceding ages, to a State of 
Society, and certain rights, supppsed to be derived 
from the one, were considered as original princi- 
jples, variously modified by the other- But I believe 
inost sound Lawyers, as well as most sober Meta- 
physicians, have renounqed all faith in that ancient 
speculation ; and regard the " State of Nature," as 
ipne in which the genius and talents of mankind 
would be for ever useless and unprofitable. As so- 
ciety is an indispensable requisite of human improver 
ment, it is to the '^ Social State," that we ought to 
look for the original of all our rights ; and amongst 
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others, of the Right op Property : — and if it be 
not extraordinary that they who looked to a visionary 
state from which to derive their principles, should 
have been led into error, — it is strange, indeed, 
ihat they who rested the right to property on 
the slender basis of bodily labour, or the slighter 
foundation of occupancy, should have rejected the 
more intelligible title of invention or discovery. 

The claims of inventors and authors are so con- 
genial to our notions of natural justice; they fall in 
so easily, and accord so harmoniously with all the 
ideas we derive from the ultimate objects of Society, 
in establishing the right of Property, that some ill 
founded principle, some imagined ill consequence, 
or some inveterate prejudice, must have prevented 
the full admission of this right, arising as it doe&, 
from individual merit, and springing into existence 
at the command of individual power. . 

Two causes may be enumerated, as having con- 
curred to produce this erroneous opinion. First-^ 
A misconception of the grounds on which the right 
of Property ultimately rests ; andj secondly, the in- 
convenient consequences supposed to result from 
the admission of the principle in its particular appli- 
cation to the productions of the mind. The former 
was rather the avowed, whilst the latter was, per- 
haps, the secret cause of the opinions held by some 
of the Judges, in the great case of MtUer vs. Taylor.* 
It was evident that if an inventor or author had a 
light to his discoveries or writings, and that right 
fras exclusive and transmissible, ad iufinitum, to their 

•4 Burr. 2303. 
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fegal representatives, a formidable barrier would be 
opposed to the progress both of art and science. 
It was foreseen that as each successive heir or re- 
presentative, would be interested to draw as great 
pecuniary gains as possible from the work or inven- 
tion of his ancestor, a tax, indefinite in duration and 
amount, might be levied on posterity, and tl^e free 
advancement of Science and the Arts proportiona-* 
bly impeded. 

The effects which such consequences would pro- 
duce, were perceived and deprecated. In the Re- 
public of Letters, the widest range of diffusion, and an 
uninterrupted circulation, were alike indispensable 
to the expectations of Philosophy, and the wishes of 
Benevolence. In the useful arts, experience was 
daily opening an interminable field to future discos 
very. Chemistry was just emerging fi^om the dark- 
ness which had so long concealed her powers ; and 
the condition of the world was undergoing a sensible 
change from the new impulse which had been given 
to all the powers of human invention. Improvement 
had hitherto been unrestrained, and Letters and the 
Arts had been, as yet, transmitted from age to age, 
without any other exa<*tion than the tribute which 
Fame pays to the memory of Genius. 

The result of admitting an exclusive and perpe- 
tual right of Property, in the fruits of intellectual la- 
bour, was not, and could not, be fully known or esti- 
mated ; but that it would operate && sl clog to the 
advancement of knowledge, and powerfully retard 
the progress of society, was cleai^ to demonstration. 
Yet to deny to inventors the fair profits derivable 
from their talents aiid^exertianiB, was, of itself, sLt va^ 
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rianee with every idea.of natural justice, and ei^ety 
dictate of liberal policy. It was, in pfiect, to deny 
to Genius its appropriate reward, and to withholdf 
from the powers of intellect, one of the strongest 
stimulants to their activity. From a balanced con-^ 
sideration, therefore, of both sides of this important 
qiiestion, a compromise was at length effected, by 
which the claims of the inventor were acknowledg* 
ed, his rights protected, and his reward secured ;-^ 
whilst a public interest was effectually created, and 
an inununity, from too great ^ burden, erected for 
Posterity* 

From this rapid sketch may be eoUected both the 
oi^igin and policy of the Act of the British Parliament 
Umiting the rights of authors and inventors in their 
writings arid discoveries to a term of years. With a 
fuH knowledge of that Statute and of the principl69 
and policy on which it was founded, the several 
States ceded to Congress a power to promote the 
progress of science and the useful arts, by securing 
to authors and inventors the exclusive right to their 
writings and discoveri^. The English Law limited 
itte right as we have seen to a term of ymrs. The 
power ceded by our Constit^ition was to secure it 
for " limited timesJ^ The former restricting the right 
by a definite term,— the latter adopting the same 
principle and pointing to the same object, but leav* 
ing the quantum of interest to the discretion of <the 
National Legislature. 

Thus, then, it is manifest, that in con£>rmity to 
the policy of the British Statute, the power in ques* 
ticm was vested in Congress, with the same means 
and for a similar end. The ubimaie obgect of the 
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pcwwr,. was thd advancement of science. and .tibeiK^;^ 
ful arte. The mews by. which Congress were to 
effect that end, was, by. securing to. inventors the 
right of property in their worka,/or limited periods^ 
and'the remk has. been a. transfer to the .public of a 
reversionary interest in those. productions, which of 
common right had belonged exclusively to their au- 
thors. This result, and the limitation wjiich pro- 
duces it, concur in prbmoting.the general end con- 
tefmplated by the Constitution; — the. one by giving 
to men of geniiisthe ^citement of a secured pro- 
perty in their writings and discoveries, — and the 
other by extending (after the expiration, of tjie term 
limited,) a free use of the, effective product of inven- 
tions to THE WHOLE CCNWMUNITY* , 

The general end of the power and the profitable, 
result to the Public. in the reversionary interest^, 
being thus equally apparent, I think.it not Jess obvi- 
ously the meaning of the. Constitution^ that Congress, 
should *' secure the exclusive rigiit of authors and^ 
" inventors to their respective writings and disco- 
'^- veries," by the exercise of an exclusive power of Le- 
gislation .---^foT^ in a confederacy consisting of many 
independent sovereignties, that, object ca7i only be 
secured by vesting such exclusive power in ajoara- 
mount authority^ — and the necessity of such a power 
to the attainment of the end* was an adequate rea- 
son for vesting it in the Supreme l^egislature of the 
Utiion. 

I attempted in my former Letter; to prove, from 
a critical examination of the mere words of the article 
of the Constitution, ikmlL the power which it vested 
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/in Congress was exclusive. The view now given of the 
origin and policy of that article, whilst it explains 
more fully the principles which must have influenced 
the framers of our National Compact, appears to 
me abundantly to confirm the reasoning which first 
led me to my conclusion. If that conclusion and the 
principles here stated be admitted, (and you hav^ 
alleged nothing as yet to overturn them,) it will easi- 
ly be seen, that the grant of exclusive privileges by 
one State, of that which may within the intent of 
the power vested in Congress be patented^ is voidable, 
as affecting other interests besides those of the Pa* 
tentees, — interests equally intended to be secured 
under the power granted by the several States to 
the Government of the Union* That the grant 
to Messrs. Livingston and Fulton, is a grant of ex- 
clusive privileges, in what may be the subject of a 
Patent, has never been denied, and 1 have, there- 
fore, contended, — that it is a grant in violation 

OF A right solemnly RESERVfil) TO EVERY CITIZEN OF 
THE UNITED STATES, BY THE FEDERAL CONSTITUTION. 

I confess, Sir, that it is difficult to bring the full 
ferce of this argument home to the understandings 
of men whose feelings control, or whose interests 
pervert, their reason. The right of each Citizen to 
the enjoyment of future discoveries and improve- 
ments in Science and the Arts, — the benefits he may 
personally derive from it, — concerns so many, and 
concerns them so remotely, that it is scarcely known 
as an actual advantage ; — nor is its privation felt or 
apprehended as a sensible and real loss. The dijSK 
turbance of it affects the interests of no particular 
combination of individuals ; it can only be perceived 

15 
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by Its operation upon future prosperity; — and to 
trace that downwards to individual comfort, ease, 
and opiilence, is not only a matter of some difficulty, 
but even if it were done with strength and clearness, 
it would not agitate the great mass of men, intent upon 
the pursuit of nearer objects, with any powerful 
emotion* To the eye of genuine and intelligent 
philanthropy, it is nevertheless, an interest of great 
m&gnitude, — and in proportion as its effects ai'e re- 
tnote and less likely to enlist the passions in its fa- 
vour, does it need all the aids that a firm unshrinking 
reason can afford it. 

In alluding to my foriner arguments upon this 
tdpic^ ybii admit. Sir, in your pamphlet, that niy 
«* view of a pnri of this subject is perfectly correetJ^^ 
You observe, ** that previously to the adoption of tHe 
^ Coiistitution, it had been a question, whether aii- 
*« thors and inventors could have aiiy natural or com- 
•♦ mon law right of property in the fruits of mental 
" labours, and if they had,'' you affirm, " there was not 
** any mode by which thai right could be ascertained and 
** secured to them.^"^ But from the loose exprdsi^ions 
and confused reasoning which folldws, it is difficult 
to extract froin your work, a consisteiit interpreta- 
tibn of the article of the Constitution now under con- 
sideration. At one time yod a^rm, that ^^ it does not. 
" authorize Congress to give or conviey a right or 
^« title to authors or inventors j't— at another, you 
speak of the title which Congress may confer "in 
« virtue of itj" J— -and, although you had previously 

• Colden's Vindication, J). 108^ 109. 
t Ibid. p. 109. 
t Ibid. p. 110. 
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remarked, ttiftt '^^ the framers of the ConstitQtion set- 
« tiled the question of an author's right of eMiusive 
« enjoypaent;"* — ^yet, in virtue of what authority 
they resolved the doubt, or what .was their mode of 
solution, you no where inform us, — and here as else- 
where,! am perplexed by the ambiguity of languaj^ 
to whiqh I have in vain endeavoured to give a coni" 
sistent meaning. 

According to the uniform opinion, which 1 have 
held, this right of exclusive enjoyment, thoujgh 
it had been denied in England, was an existing one 
when the Constitution was adopted. The framers 
of that instrument being called together* for the pur- 
pose of defining the powers and establishing the form 
of anew Federal Government,— and not for any pur- 
pose of resolving juridical doubts, touching an aiir 
ftor's Qr inventor's right, took the subject as tbey 
ifound itj and npon more enlarged yiews, and with a 
more liberal policy, than you appear. Sir, to have 
penetrated, simply reserved to the Legislature of the 
Confederacy, a limited, but exclusive power of inters 
ference in regard to it. 

. But although it be diflicult to discover from your 
language, any consistent opinion of the intent of th^s 
article of the Constitution, your explanation of a Pa- 
tent granted under its authority, is sufficiently clear. 
You assert in terms, " that the only security Con- 
" gress ip empowered to give to the inventor by the 
« Constitution, is a title to Ms discovery.^ This, you 
gay, « is the office and use of a Patent,— it ascertain* 
«* the property, and affiirds evidence of title."t I* « 

• Colden's Vindication, p. 109. 
t Ibid. 110. 
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possible, that it may be so ; but then you mci$t admit: 
it to be a very impertinent office, and a very superfla* 
ous security. If I understand you righHy, the office 
and use of a Patent^ granted in virtue of a potver in the 
Comtitution of the United States of America^for provmting 
the progress of the Jlrts and Sciences^ is mereh/ to ascertain 
and secure a title acknowledged by you to have been recog^ 
nizedinf that very Constitution, as a pre-existing and vaUd 
title ! That is, Congress^ in virtue of their high pow^ 
erSj may issue a paper to assure or make valid a titi^e 
pRBVioi;stY admitted to be both valid and sure ! ! ! 

I ought, indeed. Sir, to be deeply impressed with 
the extent of your acquirements and the solidity of 
your well-earned reputation, — for you have laboured 
liard to oppress me with their weight ; — ^yet, I would 
modestly suggest the possibility of an error in thi? 
particular instance, — an error arising, perhaps, fr^mt 
that ardent temperament, which, satisfied with the 
truth of a conclusion, disdains to examine scrupulous-, 
ly the premises upon which it rests, or .the words in 
which it is conveyed. One of the uses of a Patent, Sir, is 
avery distinct thing from the rights conveyed by it,—, 
and of its various tises you have certainly not well ex^ 
plained the only one you have attempted. A Patent is 
evidence, that the Patentee has duly made a claim to 
the right of an inventor,-^anditis sofav prima faeieeyi'' 
dence of title ;— but thefacts inventor or not, invention 
or not, are still open to inquiry, and upon thpir proof 
depends in part, the Patentee's right of recovery.—- 
I say, Sir, in part, — for, although the Patentee be in*» 
ventor, and the invention be undisputed, — yet if the 
necessary specification be not made, no recovery un* 
der the Patent can be had. 
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Now, what is a specification? It is " a descriptiott 
** of the invention patented, and of the manner of 
<^ using, and process of compounding the same, in 
^^ such full, clear, and exact terms, as to distinguish 
** it from all other things before known, — ^and to en- 
'^* able any person skilled in the art or science of 
^^ which it is a branch, or with which it is most near* 
^^ \y Connected, to make, compound, and use the 
** same/'* The object of the law in rigorously 
exacting this plain and intelligible description of the 
thing invented, and of its principle, is manifest, — and 
the perfect harmony between the power of the Con- 
stitution, and the Act of Congress, passed in virtue of 
that power, affords a practical commentary of great 
weight and authority, in favour of the construction 
which I have suggested to your considerate re^ 
flection. 

Under the Power^ Congress was authorized to se* 
cure the interests of the inventor in his term, and 
to provide likewise for the interest of the Public.-*— 
Under the Law, passed in virtue of that power, Con>- 
gress accomplished the first object by a Patent to the 
true inventor, the second by a Specificaiion, — thiig 
fulfilling the double intention of the Constitution, — 
the security of the term acting as a strong excitement 
upon the inventive powers of genius, — and the re-» 
versionary interest, in its consequences, multiplying 
to an indefinite extent, the PubUc Capital, in the free 
use of those arts which save the labour of man, and in- 
crease his power over the elements that surround 
him :— and thus effectually jwptecting an interest, 
which, whilst it promises almost infinite utility to all, ' 

» Vide Laws of t|p U. S. Cong, 2 Sess. 2.Ch. 11. Sec. 3d* 
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promotes the future conyenienceveiadei ^i^ cpmfort 
pf each individuaL 

In stating the consideratioii of the grajnt |o Messrs* 
l^iviagston ^nd Fulton, to be iperitorioj^, f^nd jii ^p^ 
pealing po feelii^gly in it? favour tp ithe gopd faith wd 
np'n<esty of the S,tate, ought it mt^ Sir, to havf^ occurs 
r^d to yoM, thajt good faith and honesty a^^ pf no 
J^iQdred) or party, or particular eoqnectipn ? We 
are not unfrequently d^Judedvand weiiptunfre^uent- 
ly ^heat ourselves,— with words ; aijd thus the underr 
standing hecomep corrupted^ ^nd is occasionally ^jjBr 
trayed by its ablest ally. Notwithstanding your haph 
py exeinptipn, Sir, from the ** tramel^ of your pro- 
" fession," you appear to be somewhat obnoxious to 
this general cauipe of error, or you plight ptherwifi^ 
have apprehended, that although the Citizens pf thfi 
pnion may not chose to justify their right tp revie^v 
sionary interests in future improvpments, nor authors 
to vindicate the sipcurity pf the;r limitpd terins,— ori 
the ground of a " technicaP' bargain pr contracft^^y^tt 
in truth, they may place them, if not upon the saiqe, 
upon higher ground; — ^for upon what basis dp these 
ipterests rest ? They are rooted in the solemn ^greer 
ment of every State in the Union; — they are sup-j 
ported by a consideration of mutual for]^ear?ince jfj 
the exercise of the powers of Legislation aippngst 
co-ordinate sovereignties,.^ — ^for an end— the mpjst 
beneficial, and of universal coflcernment,^ — the y^r 
checked progress pf Science, Literature, and the 
Arts. 

Now, whethpr this be a trust or a "cpptractr' 
give it what name you please, the f^ur^ p( the cpOj* 
Bideration yet remains, and the binding force of the 
obligation is unchanged* An Act, therefore, of the 
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Legislature of any individual State, passed in vio- 
lation or subtraction of inteirests so founded and 
secured, — ^is as much a breach of faith and honesty, 
as if the State were to repeal the right vested in 
Messrs. Livingston and Fulton. This would be a 
violation of both faith and honesty, and notwith- 
standing your representations to the contrary, you 
know^ Sir, that I have never advised it. — Whether the 
extraordinary remedies given to protect that right 
from judicial investigation, which you so strenuously 
Uphold, do not to authors and inventors, and the pub- 
lic, involve as great a violation of faith and justice, — 
remains for you a thesis; for the Legislature,— -a 
matter of judgment. 

To say, that « the only security which Congress 
" are Empowered to give to an inventor by the Con- 
** siitotion, is a right of property in his discovery,'** 
Appears to me, at least an unadvised assertion ; Wheii 
you further say, that a Patent only " ascertains the 
* title," — ^your assertion may be true or false, as you 
contract or enlarge the meaning of a term not ac- 
curately defined, and, at best, can only give rise to 
a verbal dispute — terminating where it began. MJ 
however, il be meant, that a Patented invention, 
within the meaning of the Power in the Constitution^ 
and of the Acts of Congress, confers no right nor pro- 
perty, because both are recognized as previously 
existing, and therefore cannot arise from the Power 
and the Laws passed in virtue of it ; — this may be 
irUe;-^btit then, it is nothing to the purpose. It 
evades the question, and neither meets nor resolves 
the dispute. 

♦ Coldeh'js VlndicatioD, p. 1 1 1 . 
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The right, it is admitted upon both sides, wa^ 
a previously existing one. The Power did not 
create the righty— nor does it profess to do so. — 
It Umits the right of property, and secures what it 
professes to limit ; — but the only security to which 
it points, or which it can indeed give, is what results 
from an exclusive power of Legislation. — It is this 
paramount authority^ whick^ restraining the interference 
of subardinate sovereignties^ gives the requisite and intend^ 
ed security to an ceuihor or inventor^ and creates a rever- 
mnary interest for the benefit of the PvbUc. It is THisr 

WHICH FINALLY SECURES TO HIM AN EXCLUSIVE RIGHT IN 
HIS INVENTION OR DISCOVERY, BY LIMITING TO HIS USE A. 
TERM OP YEARS IN THE THING PATENTED, THAT NO OTHER 
POWER IN THE UNION MAY ENLARGE, ABRIDGE, OR ALTER. 

If this result be not the security, — and if the ex- 
clusive power of Legislation be not the means of that 
security, — shew me. Sir, what js.^ — You have.nojt 
shewn it,-^you caamot point it out; — ^you have nega- 
tived all power of future explanation, by saying, that 
** the right erf property is to be secured, and nothing 
^^ more.'^^ Upon this supposition, the terms of the 
power are a formal pedantry, — a set of words com- 
bined with great appearance of skill and caution, — 
*' signifying nothing ;"— or at most, productive of a 
frivolous result, inconsistent with the known wisdom 
of the framers of the Constitution, and useless to any 
purpose whatever, of a confederate nature. But I 
waive the advantage of a rash and hasty assertion,-— 
I will not push home to its consequences this bald 
construction ; — I give you liberty to retract and ex* 
plain ; — the Public expect from you both the one and 
the other ; — they look to your ingenuousness for. a re- 
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IractioD) — to your pride, for some explanation ;— 
they take an interest, Sir, in your tidvancement, 
and they have by purchase, a» right to your con* 
fessions. 

Having shewn the nature and result of the means 
intrusted to Congress, for securing to authors and 
inventors their exclusive rights, I now proceed to 
examine, whether there be any thing in your dis- 
tinction between the " title" and " the unlimited use 
" of the invention," to invalidate , or impugn my doc- 
trine. In opposition to an opinion hascarded in my 
ibrmer letter, yoii maintain^ that ^ though Congresf 
"have the power to ascertain the title of the in- 
" ventor, the individual States may yet control 
*' the Patentee in the use of his invention*"* The 
consideratidn of this objection necessarily leads me 
iX) inquire into the nature of the thing to be secured* 

tn the fiM place it is to be remark^, tliat the prd* 
perty which an author may have m his writings, a{>^ 
pears to be different from that which an inventor 
may have in his discoveries; The former has no 
beneficial use of property in his writings, irid^epend- 
^nt from what may be derived from' a sale of them,— 
the latter may, in a Very restricted sense, use his in- 
vention for purposes of profit,-^to both, however, a 
right of sale is indispensable, — more manifestly so 
ivith the first, than with the last ;— -every other sub« 
Ject in the tlvo great legal divisions of property may be 
j[>artial]y enjoyed, though the right of sale be restrictn 
ed or forbidden ;-^but the right of property of au* 
ihors and inventors is so essentially connected with 

* Colden*s Vind, p* 108,-111. 
16 
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nihilates the ^hole subject. 

Th^ right of sale in these instances, is an element^ 
ary principle in the very idea of Property. Separate 
it from the othfer elements, and the complex legal 
notion of Prbperly is destroyed. The vcdue^ — ^the 
thing intended to te secured by LaM^, is lost to it — 
This, Sir, ii no metaphysicial distinction* All human 
Laws proceed upon the assumption of valuCy as im- 
plicitly involved in th^ idea of Property ; — and as^ 
i)kw didcoreries iti Steience, and new improvements 
in the arts of life, give rise to new modifications of^ 
Property,^— the first thing that attracts the attention 
of th56 Legislature in any subject, as being capable^ 
bf appropriation 6t exclusive ownership — ^is its va-^ 
tufe. Accordingly We find, that the Laws passed by 
Congiress, in virtue of the Constitutional power how 
ih question, secul*6 to an author or his assignee, 
« the sole right and liberty of printing, reprintihg,^ 
^^ publishing and vendifis^^^ hh work ;* and to a Paten- 
tee, " the full and exclusive right and liberty ^^ within 
the term limited,," of making, constructing, using and 
" vending to others io be used^^ his invention or dis- 
Covery.f 

Again ; — though all things which have a use, have 
also a value, independent of the right of sale; — ^yet, 
in most subjects, the use without the right of sale^ 
constitutes' an adequate value. Land, for instance, 
if riot allowed to be transferred by sate, by devise, 
or descent, would, nevertheless, have that value 
which would require Law to guard, to define, and to 

♦ Videh. U. S. Cong. 1. Sess. 2 ch, 15. 
t L. U. S. Cong. 2. Seas. 2. ch. 11. 
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iregukte its ^joyment ; and however important th# 

right of sale may be to the full enjoyment of all 

property, — it is, in most cases, but an i^cessary. In 

ihe instances in view, however, it i$ the principal. In 

iother subjects, a right of sale is implicitly involved 

^n. every contract of absolute transfer, as a neces- 

i^ary incident ; — ^but when an author sells a book, of 

;V?hich he has the copy-right secqred to him, or an 

inventor a patent machine, the right which is 

transferred, is merely a right to the individual book 

•>,or instrument; — 'the general power of sale still re- 

^ mstining in the author or inveni^or. The purchaser, 

however, of a Patentee!s, or of an Author's right, is 

the purchaser of the general right of vendition. This 

is the principal in the nature of such a contract,-rrit 

lis the aubjeet matter-^the thing to be disposed of 

,guod ipso venditione sohmt fruitur : — and as the right to 

v^ff is the principal and beneficial right, — the right to 

MseiB a secoi^4ary aQ^ necessary one, without which 

the principal cannot be enjoye^ ;-r-^nd both rights of 

sale and <>f use are assignable. 

N0W9 the grant by this State to Messrs. Livingston 
mxd Fulton, in that latitude of construction for which 
.you have contended, inhibits to a Patentee, under 
the authority of the peneral Government, or his 
Vendee, Hie right to use^ and cpnseqnjently rendei^ 
the rigtit of sale a nullity. But the enjoyment Qfl)pth 
these rights is necessary to this modification of ex. 
elusive propriety ; they constitute it Property ; — if, 
^ther^ore, they be taken away, the Property itself icf 
i4estroyed. 

The nicety and solidity of your distinction. Sir, 
?)etween thf^ (Be<5urity of a Patentee's title, an4 his 
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right to use his invention, may now be clearly seeov 
^ Patentee, according to tjiat distinction, is secured 
in his right to 5ci?,— but he and his Vendee are pro-- 
hibited from the right to use^ — and, peradventure,. 
pone will buy what none may use ! The Patentee 
then enjoys a " perfect titk^^ to that which he cannot 
use, — and which nobody will buy,— and from which 
no earthly benefit can be derived by any body. This 
too is the effective result of a Power vested in the 
paramount authority of the National Government, — , 
a Power given by the Constitution for the express 
purpose of '^ promoting the progress of science and 
*' the useful arts ;" — this then is the " exclusive right'* 
secured by Congress to " Authors and Inventors" in 

Tirtue of that Power! ^It may be so, — ^you seem 

to labour the point earnestly, and as I donH wish 
to be thought fastidious, I am wilKng, if you still pei^ 
«^ist, to admit it to be a '> Title i"-— but, then, Sin^ 
70U must confess, that though a ^* perfect title,- 
it is a title to-^nothing I . It has, I allow, a just claim 
to the praise of great abstract beauty,^— but in peturi), 
you must acknowledge, that it is of np possible use 
under Heaven. 

To ^hew, however, that the right of property may 
be secure, though the use and enjoyment of it be 
prohibited, you have instanced several ordinances, 
for regulating the use of property within the jurisdic- 
tion of a Municipal Incorporation. It never was de- 
fied, Sir, that 5iuch regulations were lawful; nor am 
I now obliged to contest the validity, or impeach the 
policy of the bye laws passed " by the Mayor, Alder- 
♦? men, ^nd Comrnqnalty of the City of New- York, itt 
f^ jCpmrnou Cquncil ae^embled/' to abate nuisanceis 
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0f any des<;riptiori whatsoever. The select casea 
yon have put of the Hogs, the Potatoes, and the 
Lioi;iB, hoH^ever happj, as a display of easy, ele- 
gant, and familiar wit, are, I regret to say it, — not ap- 
jposite to the argument. To naake them so, — it ought 
to have been shewn, that a higher authority was 
entrusted with, and had exereised a Power to secqre 
those very rights of use which the inferior jurisdic- 
tion prohibited. To make them so,— ^you ought, Sir,' 
to ^'demonstrate," that there is no difference between 
a restraint of the right to use property in some one 
particular by a competent authority, and a destruc- 
tion of the subject itself, by' an authority having Pow- 
er neither to regulate nor restrain. 

Apter illustrations aire afforded, you think by the 
several cases of exclusive grants by an individual 
State, of a Ferry^ — of an exclusive right to carry 
passengers by land, — and of a several Fishery:-^ 
But if I do not greatly deceive myself, it is barely 
necessary to atate the nature of these several grants, 
iq comparison with a patented property, to render it 
as evident, that (he rights secured to the State gran- 
tees, never can conflict with the exclusive privileges 
of a Patentee, — as it is already obvious, that the 
rights secured to Messrs. Livingston and Fulton, 
must interfere with the rights of a Patentee. 

What, Sir, is a right of Ferriage 9 It is " an exclu- 
*' sive right to receive toll for the conveyanae of pas- 
" sengers over the wfitter, from one given point to an- * 
•* other." So the privilege sometimes vested in the 
proprietors of stage coaches, on certain unfrequent- 
ed roads, is " an exclusive right to receive a certaia 
i^ bire for the carriage of passengers, in considerav 
f* tipn of keeping up a line of stages upon those roads, 



Digiti 



zed by Google 



J26 

^ for the public accommodation.'^ — ^And a Sepml 
Fishery, is « an exclusive right to catch fish withiii 
" certain limits." 

Now, ivhat rights have the grantees of these ex?? 
elusive privileges in common with a Patentee ? Hpjjr 
can their particular monopolies respectively inter? 
fere* with the right of a Patentee in his invention or 
discovery ? In the case of a ferry, the owner of a Pa«^ 
tent boat may sail from point to ppint, simply paying 
to the grantees of the right of ferriage their accuse- 
tomed rates. A patented wheel carriage, implies no 
right, and directly confers none pn the Patentee, tQ 
carry passengers in it for hire. He is bound to keep 
up no lin? of jiatented yehiclei^ for the accommp^s^? 
4ion of the piiblic. Over the same road, however, 
.vritfaiD the limits pf which the gr^nteesi of the Stat^, 
have the exclusive right to receive hipe for carriage, 
4he patentee or bis vendee, may, on his. Velocipede^ c«p 
in his Patent Post-Coach^ — travel at his pleas^e* 
And the Patentee of a newly invented seinev or 
troUiog. net, ha$ no mpre right ^ use it in the wa-; 
ters of a Several Fishery, than in the trunks ^e^ 
ponds of a private gentleman : nor dp 1 apprehend. 
Sir, ttiat his full right of enjoying his l^atent net:C$rBi 
depend, in any d^Bgree, upon the liberty pf stealing 
other people's fish. 

Bttt in what do the exclusive priviBeges to icarry 
passengers^ by land (m* water, or to enjoy a Faterited 
• net, in lawful places, resemble thp^grant to Messrs* 
Livingston and Fulton. . That grant i§ juot to carry 
-passengers from New* York tp Albany :.r^' is ^anejc- 
iclusive right to navigate sdltiie Meters ii^ilhin ^ 
jurisdiction pf this atate, by Snpa&AM. Dbe difference 
is not^ as jpii insiQuatp, loe^elj ii^ i&« es^t&nt of fH 
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gYant.^ — ^It is in the nature of the tfUng granted. The 
former, (i. e. the grant to carry passengers,) however 
indiscreet, as an odiqus monopoly, would not inter- 
fere with the right of a Patentee under the power of 
Congress. 

The things granted in the two cases, which, in 
your haste, you appear to have overlooked, or to 
have confounded, are essentially ^ different The 
grant to Messrs. Livingston and Fulton, of an exclu- 
sive right to navigate the waters of this State, by all 
and every species of boat or vessel propelled by the 
force of Steam, vests in them, for that particular 
purpose, the exclusive control op an el&ment of in- 
vention. In the case of a ferry or fishery, and a 
right to carry passengers by land, no such exclusive 
right in an element of invention is granted. In the 
first case, it is a right to take toll, — in the second, 
^ right to catch fish,-— in the third, an exclusive 
right to receive hire for the carriage of persons. 
The grantees of these privileges, are not grantees 
of the sole right of navigating all kinds of vessels or 
boats,— of driving all sorts of wheel carriages, — or 
iof using all kinds of seines, rods, hooks and lines. 
They are not grantees of exclusive rights to use the 
elements out of which boats, wheel carriages,^ or 
fishing tackle may in fixture be invented ; nor do 
their privileges interfere with the rights of future 
inventors to use the discoveries which may be made 
from the respective elements of these subjects. By 
such grants, no element of invention is, in fact^ 
touched, much less so monopolized^ as to stop the 
progress of improvement itself, by intercepting, in a 
>ioble and useful discovery, that appropriate reward^ 
*CoWQa'aVmdioatieii,p. 116.- ' 
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^tieh the Coostitution wisely invests Congress witfcf 
the sole prerogative to confer. 

But you assert that I have not hesitated to push 
my doctrine to a monstrous conclusion ;— ^a condu-* 
ision, which, denies to the States separately, all pow- 
§r to promote the .progress of art and science ; — and 
you insist that. according to. my reasoning, and opin-^ 
ions, an individual State can. neither pass a " law, 
*^ giving encouragement to a new discovery, or new 
" invention, whether patented or not, nor grant any 
*,* privileges which may invite the ; introduction and 
*>} use of any improvement in agriculture or in any of 
" the mechanical arts, or in the sciences,, which may. 
" have been made at home or abroad."* 1 never, 
did deny, Sir, the power of the individual States to. 
pron^ote the progress of art and science. I never. 
8aid,^npr. can it be inferred frpjcn j^ny principle ad'^,^ 
vanced, or train of reasoning pursued, by me, that a.. 
State may not pass law^ giving encouragement tO; 
new discoveries or inventions ; — nor, lastly, that the 
States, severally, cannot invite the introduction and 

* Vide Colden's Vindication, p. 106. The relative, pronaun. 
" which,*' in the sentence just quoted in the text,, is meant, I pre- 
sume, to be referred to the antecedent " improvement," beyond 
striking distance; Bat the sentence id obsctrre, as the relative may 
either refet to that antecedent, or to the v<rord " sciences: ** the 
latter is the grammatical constroctioQ. But it can hardly be meant 
that the sciences are subjects x){ manipiilationt and 'f made** either 
" at home or abroad.'^ I merely note this, as one instance out of 
triany, where the language andi construction are perplexing in the 
extreme. I have, nevertheless, always endeavoured to seize the 
meaning without cavil, or attempt to expose anj' casual inaccu- 
racy. I mdst confess^ hoWever, that I have encountered much 
difficulty '^ in sounding on my dim and perilous way.^' Perhaps, 
sometimes^ I have missed it. , 
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Use o^im^y^niiacit^in agriculturet orjh the mechaH- 
i^ial arts. 

These, Sir^ are ciohclusiobs of your own, Hot 
mine ^-«^nor are they the legittniate condequen^ 
c^ of either the doctrine or the argdment. Oii 
the contrary, I havel distinctly afl^rmed that the 
sei^eral States have all power to promote lettei^ and 
the arts j-r-tb give encouragement tb liew discoveried, 
afrid invitie improvement* in science; except one, and 
that one is the power of secdring to authors and in-^ 
vfentoFs a right of beneficial ownership in their in- 
tentions and writings. This hm been suri*^ttd^red 
to. Congress ; and any encouragenafent to discbtc^ry^ 
invitation to the introdutfioh of inlprof emierits, or 
attempt to prorilote the progress of liwrature; aci» 
ence, and the arts, which interferes ivith, or prevents 
the exercise of that cieded power, is sL resumption of 
authority, fairly and on a- good consideration, yield** 
ed to the General Government. 
- An individual State can neither secure tb an iiiven^ 
tor an exclusive property in his inventioA^ nof may 
it^ (or any known or used improvements, grant exclu- 
sive privileges in the use of a thing which may be- 
come the subject of Patent, . and interfere with a 
Patentee's veritable right of invention. But the 
States separately may, nevertheless, by premium, by 
reward, by bounty,—- in any other way that itlgenui-^ 
ty or good policy may dictate, promote the progresti 
of learning, encourage new discoveries in science, 
and invite the introduction of new improvements in. 
the liberal and Useful arts, — ^in ^^ agriculture or me- 
' * ehanicks.^' And the reason of the difference whicbi 
seenis to have escapibd a sagacity sharpened hf 
the toil of **^ five-and4wenty years,^* is simply this,**- 

17 
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aifr the other modes of rewarding science, encoura^^ 
ing letters, promoting the liberal, and inviting im-* 
provements in the useful arts, may, without danger 
of being defeated by the clashing laws of co-ordinate 
Legislatures, be safely committed to the several in- 
dependent sovepeigntie& of one Confederacy, whilst 
the simple mean of securing a right of property must 
be in the Supreme Federal Authority alone ; for in 
the peculiar condition and circumstances of the 
Country, that end cannot otherwise be effected.- 
Thus, then, have I clearly distinguished what you 
have unwisely confounded, hastily misunderstood^ 
Or unhappily misrepresented. 

And to trace the line still farther : — Monopo- 
lies, indeed, whether of exclusive privileges in 
a known improvement, or of whatsoever kind^ 
though generally odious and impolitic, are yet^ 
as we' have seen, within the power of an indivi- 
duat State, to grant. They do not necessarily,— 
they may not accidentally, interfere with an Au- 
thor's or Inventor's right. An exclusive privilege^ 
under a State grant, in an imported improvement, 
restricted to the use of that improvement, is in no 
wise i'neompatibfe with a Patentee's right to a new 
invention. If a State grant exclusive privileges to the 
importer of a foreign invention, as the invention is^ 
kfwwrij it is nol the subject of a Patent, and does 
hot come within the intent of the power ceded to 
the General Government. 

The State grant, in such a case, may be al- 
lowed to be valid, it usurps no authority, and 
interferes with no rights intended to be exclusive- 
ly intrusted to Congress to secure. It is not, 
iheny hecaus^ the act granting exclusive privile- 
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ges to Messrs. Livingston and Fulton, was passej} 
professedly to promote the progress of science and 
tlie useful arts, that it is deemed unconstitutional,* 
but because it interferes ^ith the only means which 
wqre exclusively conceded to the National Legislar 
ture for the same purpose, — and render^ the exer- 
cise of its Power, in resjpect to Jho3e means, a per- 
fect nullity. 

Nor is the grant to Messrs. Livingston and Ful- 
ton, which you seem doomed or fated to forget, tp 
mistake, or to confound with things dissimilar, — s^ 
grant of exclusive privileges, in a known improve* 
ment. But it is the grant of an exclusive right to 
navigate the waters of this State ^ by means of 
Steam, or Fire." It is the power of ]the exclusive 
application ot those elements of invepjQo^i to one 
purpose, to wit. Navigation : — Now, as the applica- 
tion of these eleinents to the purpose of navigar 
tion, may, and, doubtless, will be the object of nume- 
rous discoveries, all the fair subjects of a Patent,— 
it is obvious that the grant of the exclusive privileges 
in the elements themselves, directly, and by a fore- 
seen consequence, must interfere with the privileges 
of a Patentee, who shall discover a new and benefi- 
cial mode of applying steam or fire to the propelling 
of boats. 

The monopoly in question, also differs from « 
grant of exclusive privileges in a known improve- 
ment, in the nature of the thing granted.--^The latter is 
the grant of the use of an invention, which may not 
te patented ; — and in the case of an imported im- 
provement, it is the grant of an alien non-resident'4 
invention.t But the other is a grant of exclusivis> 

♦ Vide Colden*s Vindicatioai p. II7. 

t Vids Ur S. I^ws, Cong. 2. Sess. 3. Cfau U* 
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privileged of that out of which inftmte disooveries 
may he made ; the propriety in which, it was in- 
tended that Congress alone should secure. To ^e-? 
cure a right of property in such inventions, is, as w« 
have $een, to secure its exclusive use. But such 
use Congress cannpt secure to one person, if the 
State have already granted to another that which 
deprives the first of the power qf its beneficial use. 

Neither, Sir, will the admission of this doctrine 
be fraught ^pi^ith the mischiefs which you affect to 
apprehend.* It invalidates no ordinances to pro- 
mote public convenience, — ^it clashes with no laws 
for the preservation of health or morals. The acts' 
to establish Turnpikes are safe. The grantees of 
Toll-Bridges may rest in security. F^rry grants. 
may ^' stand," without the danger of being overturn- 
ed by patented vessels. The vendors pf pernicious 
inedicines will yet be subject to the correction of 
the Common Law ; — and the Patentee of a licen- 
tiou^ Book, will fin^ nothing in hi^ copy right tq 
protect him from the legftl punishment necessary to 
preserve from corrpption the religipiu^ feelings, and 
moral sentiments, of the Cpn^munity. This fearful, 
catalogue of eyils is the creation of your own.dis- 
tempered and whimsical imagjnation,T-r-the frothy 
bubble thrown off from the fermenting passions of 
an interested and monqpoli^ing alarmist. What 
have ^our quarantine Laws to do with this question, 
good Mp. President of the Board of Health ? Hpw 
can they ^fiept tl^e rights of a Patentee ? What is to 
hinder a Patented vehicle from passing quietly ov^ir 
a Toll |>ridge on a Turnpike rpad, upon p^ymept pf 
tl^e legal r^tes.^ Why qiay no^a P^tent^d ve^eVpHy 

• Vide CoJ4^»*fk'Yi»A p, 11^ 
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Irom one point to another of a Perry, upon paying 
to the proprietor of the right his accustomed fer- 
riage ? Why, Sir, may not all this be done, and the 
grantees of Turnpikes, Ferries, and Toll bridges,, 
sleep like Lottery Managers, /^/n^'e/a quiete composti ? 

Does a Patentee acquire illegal privileges by his 
Patent ? If the publishers of your" Vindication" were 
indicted for scurrility, could they plead their copy 
right in justification of the Libel ? No, Sir, I will ven^ 
ture to assert, that in all cases of this kind, there is 
an adequate and existing remedy, either in the body 
of the Statutes, or in the forms of the Common Law. 
A more accurate knowledge of the subject would 
have calmed your fears, and silenced the dull noise 
of your ceaseless lamentations. — It would have 
taught you that a Patent is merely evidence that the 
Patentee has duly claimed to be an inventor. It 
would have enabled you to perceive, that a mere 
paper evidence of that claim, does not preclude 
the inquiry whether the thing Patented is the proper 
subject of a Patent ; — whether it comes within the 
intent of the power in the Constitution ? These are 
questions still open to discussion. The Patent con- 
fers nothing, if nothing useful be invented. — It gives 
no right, except to a true inventor, — ^no property, 
except in a useful invention. 

If a thing, in itself pernicious, be Patented, what 
would a Patentee recover, for a violation of his right ? 
If an Author of an indecent publication prosecute 
for a piracy of his copy right, what damages would 
be get } You really seem. Sir, in this discussion, to 
have forgotten elemental principles. You should have 
looked into your Blackstone.* I have the exclusiva^ 

« Vidd Ck>ld«n's Vtadidation; ^. 152. 
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right (o my own property ; — ^but T may not erect on 
it a manufactory to poison all around me. I have 
the exclusive privilege of riding my own horse, — 
but I may not gallop him over my neighbour's fields. 
So I have the exclusive right, as Inventor of a perni- 
cious medicine, or Author of a licentious book, (if 
ffuch right can be,) — yet the right of invention, in 
neither of these cases, confers an irresponsible power 
of sale ; — because simply a pararmunt principk involve 
ed in the body of the Law^ and running through every 
particular^ commands me so to use my own that x 

INJURE NEITHER THE RIGHTS OF OTHERS NOR. THE^ 
INTERESTS OF THE PUBLIC 

There is, then, no necessity for the interference of 
the States, or of Congress, to prohibit, by law, the 
use of a pernicious invention ; yet you assert, (with 
the dogmatic confidence, which belongs rather to 
your new ofiice, than to the cautious modesty of 
your ancient profession,) that " if the State Le- 
** gisl^ture cannot control the use of an invention, 
'^ it is above all ]Law, for Congress," you pronounce^ 
" has no such power."* The proposition is too 
brgad for direct refutation ; narrow it to a point, and 
it refutes itself. If you intend that Congress cannot 
regulate the rights of Patentees, or fix the terms of 
exclusive enjoyment, you are so evidently wrong, 
that I disdain to set you right, otherwise than by re- 
ferring you to the act of Congress, where, amongst 
other things, you will find a provision for the repeal 
of a Patent obtained on false ^uggi^tions.t If you 
mean, however, that Congr^s^ have no power, after 

* CoMen's Vind. p. ill. 

t Vide Laws U. S. Cong. 2. ^e^a. 2. cb. 11. Sect. 10. 
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grantihg a Patent, for an useful invention, to the real 
inventor, causelessly to prohibit the use of the in- 
vention, — I agree that they have no such moral or 
constitutional power -—neither can any sovereignty 
have it, except by that omnipotence, which may do 
ivrong, because no power exists in the State to <iues- 
tion the fiat of its sovereign will. If you mean that no 
power exists in Congress, or in the States, to prohi- 
bit the use of a pernicious invention, or the sale of a 
licentious publication, on the supposition that Con- 
gress have the exclusive power of Legislation, con* 
tended for by me, — the conclusive answer is, that 
the ordinary Courts of Law are bound to notice 
whether the thing Patented be a public mischief, or 
a public indcfcency, ^nd to punish criminally both 
the one and the other. 

But your objection supposes that the Patent con- 
feris, on the Patentee, a right to sell poison, either 
literary or medicinal. That this is not so^ is still 
more manifest from the consideration of this simple 
principle, — that it i$ an implicit condition involved in 
the grant of every Patent^ thai the thing Patented be 
neither pemidpus nor immoral : — a principle which 
J>rotects the public morals, and renders a civil prose- 
cution by an inventor, whose discovery is either per- 
nicious or licentious, utterly hopeless. And this 
answer, which shews that no prohibitory Laws are 
necessary, moreover proves, that either the Federal 
Legislature, or the individual States, may prohibit 
what 19 noxious, notwithstanding Congress may have 
the undoubted right to secure the beneficial owner- 
ihip in t^hat is usefully invented. 

Again; — it is said, that ^^ a State may prohibit the 
*^ use of an iuvention secured by Patent^ and confess^ 
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*^ e4 to be beneficial, Usi U should int^rfer^ with the an^ 
^ po^ed, e^ctmt of a State grant ;"* — and you thus dietin*' 
guish, " that if the invention only interfere with the 
^ supposed extent of a State grant,: the prohibition 
may or may not be discreet ; — if with the actual ex-?. 
tept, then it would be a rightful^ i, e. a constituiim'^ 
q/ prohibition.t Thi$ distinction between the ac^ 
tual and supposed extent of the State grant, is an 
affectation as puerile asit is impertinent The States 
have a right to prohibit the use of a beneficial invenr' 
tipn, or they have it not;-^and whether they^fr^ 
creeth/ exercise their right, is not the question, — ^but 
whether they may constitutionaUy exercise any pow-^ 
eratalL 

If we consider the broad and general propositiob^ 
we shall naturally be led to the qualifications which- 
limit the authority of the individual States, la the 
exercise of their sovereignly oi? the sulgect^ W the; 
use of an invention be prohibited,, because, frdm the 
peculiar condition and circumstances of a parti- 
cular State, th^t invention^ which is elsewhere bene* 
ficial,. is. there contrary to the public good; — a- pow- 
er of Legislation is merely, exercised which i? inhe*- 
rent in .every separate SQvereign member of the. 
General confederacy. From, the nature* of that Gon- 
federacy, though each State* have a right to JQ^ge 
and act, it has no power to render its aicts obligato- 
ry :^— a provision is wisely made, fiwr thepuirpose of 
bringing the validity of the exercise of saob ju4g* 
ment to a legal test; and the maans^ of^ obtaining' a* 
definite judicial opinion. uponxeveryi€ons4»itotionai 
question, is clearly pointed outt by Law. Each 

•Vide Colden-s Vind. p..ll9,J2ft. tBid^p^ ISt. 
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State has a right to exercise its diBcrietion upon All 
Constitutional points as to the limits of its own pow- 
er, but the legality of that discretion may be ques- 
tioned, and the Law finally controlled or settled by 
the Supreme Judicial Power of the Union. 

It may, then, be safely conceded, that a State Le- 
gislature has full right to exercise its jtidgment itk 
pftohibiting the use of a Patented invention ; and if 
the invention be injurious to a particular State, it is 
not unfair to suppose that its use in that State may 
be justly proscribed. The intent of the poWef vest- 
ed in Congress, was ndt to secure certain benefits 
for all the States, at the expetise of the interests of 
anyone of them. The object of that power was 
eridently different,— it was simply to enable Co^ 
gtess to secure to Authors and Inventors the etcUi- 
sive right of property in their writings and discove- 
ries;— the inhibition, therefdre, of the use of an inven- 
tion, injurious to the intierests of a particular State, 
can never frustrate the object of that power : the case 
does not come within the meaning of the Constitution : 
—it is one of those things which are tacitly except- 
ed. Granting, then, that such a Law be passed, and 
be determined by the Court, in the last resort, to be 
Constitutional, it does not follow that all prohibi- 
tions, much less a prohibition of an invention secur- 
ed by Patent, and acknowledged to be beneficial, 
are equally lawful. 

Cases may, indeed^ arise, in which even such an 
invention as the one last described, bight be the 
subject, on peculiar grounds, of a rightful prohibi- 
tion, — jbtit the distingmshing pectdiarity must be such as 
to shew the case to be an exertion to the intent and mean* 
ing'of the Power limiting, the Sovereignties of the parti- 

18 
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eular States. Upon no other except this, or aft eqof-' 
tolent supposition^ can such prohibition be support- 
ed, — upon such it may. But it is manifest that a 
prohibition resting on such grounds, is very differ- 
ent from an interdict, resting upon none — ^nor de- 
fensible upon any authority : — but " Stat pro ratiom 
" voluntas.'^^ This, on the contrary, is an inhibition 
upon the principle of a specified necessity of excep- 
tion, leaving the general Law not Only unquestioned^ 
but confirmed^ 

A prohibitidn, whether justified upon the groundi 
of an arbitrary discretion, or of a capricious will, or 
even proceeding on the assumption of driving a good 
bargain for the State, is evidently a very different 
case. Upon the former supposition, the interdiqt 
.Baay be constitutional, allowing the power to be ev 
elusive ,•— upon the latter^ it never can. It mattei;s 
not, then, whether the contract made between the 
State and its grantees, were discreet and proper — if 
it be a fair contract; whether the bargain be a 
good or a bad one, the State and the party are 
equally bound :-^but the question recurs, had the 
State a right to make a contract including such in- 
hibition ? Jf this be ^ven doubtful, what, Sir, is the 
character of those Laws which stop up the access 
to the Courts, and throw impediments in the way of 
those who ask for a judicial decision of the ques- 
tion ? 

The ground upon which you contend that a State 
may interdict the use of an invention, confessed to 
be beneficial, is singular indeed. — It may be pro- 
hibited, you say, " lest it interfere with the extent of 
^ a State grant. '^^ What is there in this circumstance 
to give power to the State, which it has not other- 
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wise? Why does the interference of a Patented iia- 
vention, with the extent af a State grant, give the 
"State a right to inhibit the use of the Patent ? This 
circumstance can neither guide its discretion, revive 
its powers, nor create them. If the State have a 
fight in favour of its own grant, to prohibit the use 
of a Patented invention, then its grant must be the 
piBiramount Law. The interference of the Patent 
with the rights of the grantee, merely gives rise to 
the point to be decided, — it raises the question 
whether the Patentee, or the State grantee, have the 
better right ; but it neither justifies the proscription 
of the Patent, nor can it serve, in any way, to direct 
legislative discretion. With what intent the circum- 
stsince was introduced into the sentence, it is diffi- 
cult to conjecture ; with what effect, may easily be 
determined :— It is a confused statement of a plain 
question, buf^ neither the confused statement, nor the 
affected and frivolous distinction, in the slightest 
degree, alters the nature of the problem, nor varies 
the rule of itfe solution. 

What then is the amount of this oracular opinion, 
announced with all the solemn mockery of the Tri- 
pod.^ It is, Sir, if I can unfold the mysticism, and 
penetrate the obscurity of its meaning, that an in- 
dividual State may prohibit A, B, and C, from using 
or vending any newly invented machinery, made, say 
of Tin, because it has granted a previous monppoly 
in the use of all things to be made of that material, 
to D. If one State may grant such monopoly, each 
may do it. How then can Congress secure to A, B, 
and C, the exclusive right to their inventions ? 
or, what is left to be secured to those individu- 
als ? Is it the privilege of enjoying the exclusive 
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possession of their machines ? That right, you admit 
they have, independent of the Constitutipri, 

|3ut suppose, Sir, a scientific discovery be? made, 
hj a true Philosopher,* after years of intense study, 
laborious investigation, add persevering research. — 
Suppose it of as much promise to the great interests 
pf learning and humanity as those of a Newtq«, of a 
Galileo, or a Franklin. He desires tq make his dis- 
covery known to the honour of his Country and the 
advantage of oaankind, — ^he merely asks to reserve, 
to himself the copy-right of the publication, which i^ 
to announce it to the world. He is told*, that true it 
is. Congress have power to secure to him the exclu- 
sive right to his wori^, but each State, nevertheless!, 
having power to grant monopolies to individuals, of 
the profits to be derived from the sale of all Books of 
Science, have actually granted such monopoly. He 
is informed, that he may publish if he please, or heiaay 
let it alone;-^but, that if he wish t6 pqblish and f^ he 
iBUst bargain with the State Monopolists, before he 
will be permitted to dispose of a single cepy of his 
work ; and if he do not accede to the terms they 
ifiay elect to impose, the public must lose the benefit, 
jtnd he the reward of his industry and talents. 

If he expresses either astonishment or indignation at 
ftsophistical construction of the Constitution, by which 
the exclusive right to the fruits of his labour and his 
genius is narrowed to the privilege of reading his 
own book, and lending it to his friends'; it may v per- 
haps, be a consolation to him to know, that such is 
the opinion of the Worshipful the Mayor of New- 

* I beg it may be disUnclly understood, that I here intend no 
personal allusion to any member of " the Literary and Philosopbi- 
*^ cal Society of New-York.'* 



Digitized by VjOOQIC 



YaAj a gentiem&n of the law, who^ after " more than 
" five and tigpntj years ofunremitting and devoted 
^^application to hi^ profes^ion,^^ invested the pro- 
ceeds of his successful labours in a State Monopoly, 
and became a loiterer in the Cpurts of Science ;r— the 
Licentiate of a " Literary and Philosophical So- 
« ciety,''— the « Friend" and the « Biographer" of 
" RoBEKT Fulton!" 

If the spur of self-interest still goad our Philoso- 
pher to anger, or disappointment vex his spirit, per- 
haps. Sir, he may be eiFectually soothed to the calm 
of that quiet temper which becomes his character, 
by the suggestion, that he suffers " lest kis Patmt 
:" shotdd interfere mth the extent of a State grant ;" and, 
then, no doubt, he will " go on his awn way rejoic- 
.i' ii^" in the happy simplicity of that pertinent dis- 
tinction between the ^ual and sfupposed extent of 
^u¥^ a grant, which adinits in the one case a consti- 
tional power to cheat him of his right, and in the 
other, leaves it barely discretionary with the State 
Legislatures, whether they will do so or not ! 

I shallnot now deny, Sir, that you have fairly met the 
question, on the determination of which the constitu- 
tionality of the grant to Messrs. Livingston and Fulton, 
paust eventually depend. In my former Letter, I ex- 
pressed a doubt, whether you would " so far hazard 
'' your character as a Lawyer, as to venture the as- 
" sertion, that a State may rightfully prohibit the use 
" of an invention, secured by Patent, and confessed 
*' to be beneficial, lest it should interfere with the 
" supposed extent (substitute actual if you will,) of 
" a State grant" The doubt which I expressed, I 
honestly felt, for I could not then believe, that even 
your interested zeal would embolden you to assert. 
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in effect, that a State grant is paramount to the Con- 
stitution and Laws of the ^United States^ You have 
effectually convinced me of my error, and the Pub- 
lic, I should think, must now be satisfied, that a mere 
regard to your professional reputation will never de- 
ter your gallantry from " venturing any assertion," 
which the interests of the Monopoly may require you to 
maintain. 

Permit me then, to call your attention to the ob- 
vious and inevitable consequences of the doctrine 
which you espouse. To establish that doctrine, you 
will find yourself reduced to the necessity of main- 
taining in terms one or other of the following propo-- 
sition^: — either, 1st. That each individual State with- 
out a violation of the constitutional powers of Con- 
gress, may vest in whom it pleases, that very '^exclusive 
" right" to an invention, (according to your own de- 
finition of that right,) which it is the « office of a 
« patent" to secure to the inventor ; — or, 2d. That 
two persons claiming under opposite tides, may each 
have an exclusive right of property in the same sub- 
ject, or exclusive privileges of the same nature, c^t the 
same time. 

In the discussion of this subject, I shall ibllo\f 
your example, and confine myself to the consider- 
ation of the " Bargain^'^^ (as you are pleased to 
term it,) made by the State with Messrs. Livingston 
and Fulton. The terms of this bargain you have 
stated very incorrectly. The State of New-York 
has not, on any condition, agreed to prohibit " for a 
" stipulated time, the introduction of any future im- 
" provement in the application qf Stf am to the pur-» 
^' pose of navigation."* It has not ** consented t^ 
* Colden's Yindication, p.. 122. 
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^ surrender for a certain advantage, and for a Kmit-^ 
^. ed time, the benefits. of such future possible dis- 
'* covejries ;'' but by the general terms of its grant, it 
iias vested the exclusive privilege of using every such 
improvement, in Messrs* Livingston and Fulton, and 
their assigns. The exclusive privilege of navigating 
the waters of this State by the power of Steam, it is 
obvious, includes every imaginable mode and form 
of applying that power to the contemplated object* 
The effect, therefore, of the grant, is precisely the 
same as if every possible invention and improvement 
applicable to the subject had been known to the her 
gislature, and had been specifically enumerated in 
the Law. Thus the inhibition to the Patentee of 
every puch improvement, to use his invention within 
the jurisdiction of this State, is not direct and posi* 
tive ; but is merely a consequence of the hostile and 
incompatible privilege vested in the State Grantees.* 
Such an inhibition, therefore, evidently presupposes 
and implies the validity of the grant; — ^for^ if tlie 
grant be unconstitutional and void, an inhibition 
which has no other object than to protect the rights 
derived under the grant, must be equally void. 

Let us then suppose, that 'an improvement shall 
now be made in the application of Steam to the pur- 
poses of navigation, of incalculable value; — an im- 
provement that shall accelerate the rate of motion^ 
from ten to twenty miles an hour, and shall proper^ 
tionally reduce the expenses of navigation, — the for- 
tunate inventor, armed with a patent, which pro* 

* It is plain, that there is no absolute prohibition of the use of 
any such improvement, for even according to Mr. Golden, it may 
be used by all who can o1»tain the licence, both of the Monopolists' 
and the Patentee^ 
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iesses to secure to him ^' the fi^l and exclusive right 
^*and liberty, of making, coiistructittg, using, aiid 
"vending to others to be lised, the 9aid improre* 
« meirt," — repairs to this enlighteoed and powerftti 
State, in the certain expectation, that the enterprise 
and liberality of its inhabitants will afford (o his in*, 
genuity an ample reward ; — ^his approach is barred; 
-^he is warned, that the mere attempt to introducef 
his improvement, will subject htm to enOTmous pe^ 
nalties, and involve him in a contest that must lead 
to his ruin; — and why is it, that this inventor is to 
be defrauded of his just reward ? Why are the Citi*^ 
zens of this State to foe deprived of the rich benefits 
which the introduction of his improvement vt^iU he 
certain to afford ?-^But one answer can be giveft;^*^ 
This enlightened State has created a sweiejmig mo*- 
nopoly, by which this very '^ exclusive right and pri^ 
'^ vilege of using his own invention,'* which ^e Pa** 
tent secures to the kiventor, is vested in the Mayor 
of New-York, and a combination of wealthyassociatee* 
Here then is a colli8ion,~-a conSidt ot rights, 
out of which it would seem to an ordinary appre- 
hension, the plain question instantly arises,— whicll 
has the preferable title ? If the Patent be valid, 
then the State grants so far as it interferes with the 
rights of the Patentee, must be void ;-— -if the exclu- 
sive privilege of the Monopolists, in the extent Uiat 
it is claimed, is to prevail, then in this State the Pa- 
tent is a nullity, and the Constitution and I^aWs of the 
United States, are not " the Suprelaae Law of the 
*' land/' And how. Sir, do you escape from this 
conclusion ? How do you, an emeritus professor^ 
rescue yourself from the disgrace of suj^pojting a 
doctrine, which the most ignorant tyro vrotdd Mush 
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to assert ? Have you felt that the ground on which 
yoti were treading, was unsafe and perilous ? Have 
you sought to retrace your steps, and gain the firm 
footing of Reason and of Law ? No,— determined at 
every hazard to advance, by a desperate efTort, you 
extricate yourself fronl this difficulty, to plunge still 
deeper in absurdity :— according^ to that admirable 
logic, by which, ias your friends are fain to boast, I 
am confounded and overwhelmed, and the question 
its to the constitutionality of your monopoly set for 
ever at rest, in the case that I have supposed both th0 
Patent mid the Siaie Grant would be vdKd. 

. It is true, they profess to secure to different peri 
sons, the same exclusive right of property in the 
game subject,- — the same exclusive privilege of using 
the same itirention ;-^but in this there is no colli« 
sion,T<-no contradiction; — ^they are both valid and 
perfectly consistent* I take your own definition of 
an exclusive right of property, in your own words*; — . 
It exists, *^* when all but one are excluded from the 
** possession or use of the thing to which the right 
"extends*"* By the terms of the State grants all 
but ibe grantees are excluded from the use of the 

* Colden's Vindication, p. 105. It must be seen, that even this 
definition implies tiie right of an inventor to use his own inven- 
tion, and it therefore admits, that a total interdiction of its %tse must 
operate as a destruction of tlie right of property. If it should be 
said, ib the true spirit of metaphysical refinement, that the exdu* 
sive right of an jnvjentor, that " title" which it is the sole office of 
his Patent to ascertain, may still remain, because the invention is 
still his, he is the owner of it, and none other can claim it from him, 
I answer, what then has he gained by the disclosure of his invent 
tion ? What benefit does his Patent secure to him? — for, his ex- 
clusive right (if thos understood,) was even more secure when the 
knowledge ofWdis^very was confined to his own breast, 

19 
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supposed improvement. By the force of the Patent^ 
the same privilege is coi^ned to the inventor, and his 
assigns. Thus, the same exclusive right is vested in 
different persons, and ca» be exercised by neither. 

Yet, still, the Patent and the Grant are both of them* 
operative and effectual. It is true, the Patentee can- 
not exercise his " exclusive right" without violating 
the "exclusive privileges" ofthe State Monopolists; 
fior, consequently, without incurring the ruinous pe- 
nalties, by which those privileges are fenced and 
guarded. But it is a lamentable error to suppose^ 
that by this prohibition, the " exclusive right" ofthe 
inventor is at all affected or impaired :-r— for, on the 
other hand, should the Monopolists^ in the exercise 
ofthe privilege bestowed by their grant, attempt to 
ase bisanvention, the Patentee by recurring to the 
Courts of the United States, may effectually punish 
OF restrain them ; — and it is thus, that rights seeming- 
ly conflicting, are reconciled and protected : — ^Thus it 
is, that both the Patent and the Grant are operative 
^nd effectual, — effectual, by prohibiting absolutely, 
the use of the invention they are meant to encou- 
lrage,-^operative, by a reciprocal destruction of the 
beneficial privileges they profess to confer. It is 
ihus^ that the apprehended collision between tbe 
powers of the General and State Governments is 
most happily prevented ! — ^the genius of the inven- 
tor receives its appropriate reward, and " the pro- 
" gross of Science and the Useful Arts" is efficiently 
promoted ! ! 

You have said. Sir, perhaps truly, that there are 
many " who cannot stretch their intellects so far as 
" to associate the idea of property with any thing 
'^ that is not tangible or visible." The justice of this 
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censure as applied to myself, I shall not venture to 
contest; but, perhaps, I may without vanity suppose, 
that the " feelings" of many of our readers are as 
^* okiuse^^'^^ and their ** understandings" as " limited" 
as my own. Permit me then to illustrate your rea^f 
soning, to men thus dull of apprehension, by refer- 
ring it to a subject with which all are more or less 
familiar^ and with which my studies and practice as 
** a Country Lawyer," have made me peculiarly con- 
versant 

A valuable, and unimproved tract of land is 
granted and conveyed by two different States to 
two different persons; — ^those who have not da* 
voted ** five and twenty years of unremitting appli- 
cation" to our laborious profession, might rashly 
-suppose, that only one of these States can have the 
ifight or power to grant, and that only oflte of the Pi- 
tents can enure to the benefit of the grantee ;-^but, 
such an opinion, it is now known, would be eminent- 
ly absurd, and since the publication of your reply, 
the mistake, in those who have had the benefit of -its 
perusal, would be quite inexcusable. Each of the 
States has the exclusive right to grant the same land 
and each of the Patentees, under his grant, acquires 
a perfect and exclusive title. It is ti-ue, that neither 
of them can enter on, use, occupy, or in any manner 
enjoy the lands which are the subjects of his grant, 

* Colden's Vind. p. 19. What these " obliise feelings'* have to 
do with a pure operation of the intellect^ It is a little difficult to 
conceive. But from the height of his professional eminence, Mr. 
-Colden looks down with contempt on the trifling merits of a pure 
or correct style. Perhaps some of his " Uterary and philosophical 
'* associates" might inform him, that the connection between pre- 
cision and propriety of language, and clearness and force of rea- 
soning, is more intimate tbanhe seemQ to imagine. 
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and thus the tract, which it wad the intentioivof 11>o& 
governments should be reclaimed and improved, 
must for ever remain an uncultivated waste. But, 
let not ordinary apprehension be startled at the ap** 
parent absurdity of this consequence ; — ^let the un* 
derstandings of the vulgar submit with an unresisting 
faith to the awful mysteries of the Law! — and let 
none presume to question a doctrine which "Hi^ 
*OVoR8HiP THE Mayor" has enounced -e eafhedroi 
merely on the ground, that it is contradictory or un«. 
intelligible. 

There is no conjQict or collision between the rights 
of these Patentees, and the Patents of both are valid 
and effectual; for, if either, ignorantly mistaking his 
fights, shall attempt to enter upon the lands which he 
claims, and which his patent gives him, the other 
may punish^im by an action of trespass, or drive, 
him off by an ejectment, or the summary process of. 
a forcible entry and detainer! — and then rapidly re- 
treating, restore the lands, to which both have such 
a perfect and exclusive right — to their original and 
l^gal vacancy! — Do manus Ma^tro ! ! You have 
told me, Sir, .in that syle of peculiar courtesy which 
marks your" Vindication" that you "have neither the 
" time nor the ificlination to instruct me in the rudi- 
*^ments of my profession;"* I will not move the Public, 
the common tribunal to which we address ourselves,, 
to amend the passage, by inserting proprio inJocOy — 
" nor the ability j^'^^or^ that you are deficient in this, 
after the exhibition of powers which your Pamphlet 
contains, it would be heresy indeed to assert or 
suspect. 

Yet is it evident, that you have no faith yourself^ 
either in the stability, of your doctrine, nor in the 
• Colden's Vindication, p. 153. 
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solidity of your fine span distinctions. You are ap* 
prehensive, that yoor positions are not to be support- 
ed, even on authority; — ^for, you know, that you have 
no authority on which you can pretend to rely, but 
the reported case oi Livingston vs. Van Ingen, and you 
are conscious, that there is nothing in that case to 
aid or countenance your absurdities. 

Not satisfied with adopting in your Pamphlet the 
partial assistance thusafTordedtoyour argument,~you 
depend on it to strengthen and sustain you at every 
point of your defence ;*— and, although you aver^ that 
I have mistaken not only the arguments of the Judges, 
but the points they have decided,"* you have cau* 
tiously abstained from noticing those parts of their 
opinions^ which, in accordance with my views of that 
decision, import, that the State powers can only be 
legitimately exercised '^ in harmony with and subor^ 
dination to ** the superior power of Congress." 

The utmost that was then contended for, was, that 
the State had a concurrent power withCongress tore- 
ward inventors, by the grant of exclusive privileges; 
Even the counsel associated with you on that occasion, 
explicitly admitted in his argument, that ^^where there 
" is an actual collision with an Act of Congress, the 
" State Law must yield ;''t— ^^nd it was universally 
conceded from the Bench, that if any person should 
appear, claiming under a Patent, in hostility to the 
Privilege granted by this State, " thai would be a 
^^ paramount right, and must prevail."} Let me, 

* CoMen's Vindication, page 102. 

f Vide the Reply of Mr. Emmet on behalf oC the Appellants, 
9 John. Rep. 554, 

I Opinion of Thompson, Justice^ ibid. 567 i vide guoqw; Opi- 
Dions of Yates^ Justice, ibid. 561^ and of Kent; C. Jusiicef ibid. 
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therefore, have been never so Wrong in txvf position, 
that Congress possessed the exclusiTe power of le- 
gislation in regard to the subject then in controversj^ 
I cannot have "mistaken the argimients of the 
" Judges," when i cited them to shew, that, although 
the power exercised by the State was held in this 
case to be concurrent with the power of Congress; 
yet, that the latter was acknowledged in case of 
actual collision to be the paramount and prevalent 
authority. 

Neither, Sijf, is it posuriWe that you can have mrs^ 
taken the point th.en decided. The artifice to which 
you resort, in answer to my appeal to the unpublish- 
ed opinion of Judge Van Ness, shews thiat you did 
not. You observe that I had stated ^ the reasons 
" assigned by Mr. Justice Van Ness, to be stronger 
*^ on one point than those of the other Judges.*'^ Why 
not specify the point as I had done .'^ Why go on 
gravely to infer that I meant to " say the opinion of 
"the learned Judge was much more decisively, in 
^* some respects, in favour of that side of the ques- 
" tion which I was so zealously labouring to main- 
" tain ;" — ^when I had positively and distinctly al- 
leged it to be stronger, and much more decisive and 
foil, in admitting "that the State powers could only 
" be exercised in harmony with, and in subordina- 
tion to, the powers of Congress.''t Why, Sir, sup- 

582, In regard to the latter opinion, I know it will be objected| 
that it is qualified, if not absolutelyVevoked by a marginal note. But 
that note formed no part of the opinion judicially delivered in the 
Court of Errors. It was added subsequently, at the suggestion and 
request of Chancellor Ldvingston. 

• Colden's Vindication, p. 136. 

t Fide Letter to Colden, pp. 39,-40. 
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presB the explanation, unliess you bad studied to con^ 
ceal what^^ver had fallen from the Bench, adverse to 
your doctrine, and had designed to wrest its deci- 
sion to the defence of a principle, which it had dis- 
stinctly negatived and disavowed.* 

It is clear, then, from a reference to that case, 
wllich you " trust every man interested in judging on 
*' this important question, will attentively consider" 
that the Court there decided that the grant to 
Messrs. Livingston and Fulton, was not absolutely 
void upon two grounds only. — ^^ 1st, That consider- 
« ing those gentlemen as inventors^ the State had a 
"concurrent right with Congress, to reward them 
^ by the grant of an exclusive privilege in their in- 
** vention." 2dly. " That considering them not as in- 
¥:»ventors, but merely as the possessors and import- 
.^^.ers of a foreign invention, the State had.an indepen-* 
^\ dent powerof Legislation in reg&rd to them; and 
" * nodoubf was entertained that if the Respondents 
«lin that case could have claimed a right by Patent 
^ as inventors, they would have prevailed in the 

* A protest is solemnly entered against this attempt to put " the 
^ weight of Judge Van Ness's high judicial character'* ori uiy side,-^ 
and as ** the official reporter of his own court,'' (meaning,! presume, 
the Court of Errors,) says no more than thai he " concurred in 
" the opinion delivered by Judge Yates ;" — it is taken for granted 
'* that my statement in regiard to the opinion of the former, 
" must necessarily be unfounded, particularly as I do not pro- 
'• fess \o assert it of my own knowledge, and as it is improba- 
" ble that Judge Van Ness would have left the error," (what error, 
pray ?) " to be corrected by me." But does my antagonist sup- 
pose that no person heard'the opinions of the Judges, which were 
delivered in open Court, except the Reporter ? Has Judge Van 
Ness authorised a contradiction of my statement^ and wotdd it not 
have been contradictedf if his authorifij couVd have been obtained? 
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^Vjcontroversy, md the Stale Law bive grren way 
^* to the superior power of Congress.''* • 'V 

This simple admission^ Sir, would have been suf- 
ficient for every purJ)ose of my argument, and on this 
si^ngle point* might I have rested the defence of the 
Gominittee,.had I chosen to shrink from every other 
branch of the discussion. Mr. Ogden claimed uni«' 
der a Patent, and the Bill reported for his relief wa^ 
in perfect harmony with the principles thus recoghis-« 
ed by the £!ourt of Errors. But the various grounds 
upon which he urged the interposition of the Legis-r 
lature, and the course of argument by which they 
were supported, opened more extensive views of the? 
subject than had been presented to the Courts, itt 
the ckse of Limngston vs. Vyi hgen, 

That case, it will be recollected, was cairited up orf 
an appeal from ah in terlbcutory order of flie Chancel- 
lor, by which an injunction had been denied to the Ap- 
pellants upon exhibiting their Bill. No answer had 
been filed in the Court below. My the Respondents,' 
and they shewed no right or title, nor alleged any 
matters of defence whatever on the Record. Th6 
points, therefore* which were raised for consi- 
deration, upon the Appeal, are reducible to these : 
— '1st. Whether the grant to Messrs. Livingston and 
Fulton, was absolutely void^ as made in contraven- 
tion of the constitutional power of Congress;— and, 
2d, Whether the Appellants, were entitled, at Cona- 
mon Law, to the remedy by injunction in the first- 
instance, in addition to the particular forfeiture ^hd 
remedy given to them by the Statute ? 

Both these questions were determined affirma- 
tively, in favour of the Appellants : — the first upon 

* Vide 9 Johns. Rep. 561. 
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the grounds which I have stated ; and although yoa 
assert that it was decided that the Law of 1798 
^ was not im$tlidi nptwithstanding it was passed be» 
'' fore the term limited for Fiteh's exclusive right 
^^ had expired ;'*^^ no oljjection was ever taken te 
it on that ground. Nor from the nature and form of 
the proceedings^ could any question be raised 
gainst the validity of the State grants either on the 
ground of its having been obtained upon false sug-« 
gestions,— rof its interference with the rights acquire 
ed by Fitch, under his Patent,-— of its eatcluding the 
use of his principle of Steam navigation, after it had 
become the common property of aH tfa<& citizena 
of a^e Union^ — or of its extending over the in^ 
termediate waters Mtween this and another Stat^. 
And so far from a Patent's b^ngset up in defende, 
by th? (l^spondents, for aught that Appeared, dieir 
mode of applying the Steam engine to propel their 
boats, was the very «anie which bed been introdu<i«- 
ved by the Appellants. Could tbe former^ however^ 
have claimed title as for a new inventicm, or useful 
imprpVement, secured to them, as such, by Patent 
under the authority of Congress, it is clear that the 
Court, instead, of ordering a perpetual injunction to 
interdict its use, must, upon its own principles, have 
affirmed the Chancellor's decree. 

In Mr. Qgden's case, all the points above enume- 
rated, were urged before the Committee; and in pre- 
senting them to the consideration pf the House, it 
became their duty to express those opinions whichr 
drew forth that intemperate censure of their Re^ 
port, which adorns, and, in the, end, has served to 

* Colden*s Vindication, p. 149. 
20 
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iUiistPate « The Biography" of Mr. Fulton. In the 
performance of this duty, it is true that the Commit- 
tee found themselves compelled to differ, in some 
respects, from the opinions delivered in the Court of 
Errors ; and however prone they might have been, 
as Lawyers, to submit their minds to the control of 
book au thority ;* however well disposed as individuals^ 
to surrender their judgments to the correction of su- 
peripr wisdom; — the consciej)tious exercise of their 
offices, fofbad them- I have endeavoured, howeyert 
to defeiid their doctrines from your Literary and 
Philosophical Strictures, by a full deyelopementog 
the principles and reasonings upon which those doc- 
trines were founded,— and I shall submit with cheer- 
fulness to the decision of that impartial and enlight- 
ened public, to which you, Sir, were the first, on^ 
this occasion, to appeal 

A&you permitted that part of the Report, which re* 
Ifttes to the power vested in Congress, to regulate- 
Commerce, to escape vituperation in your Memoir, h 
did not, in my former Letter, urge the objection to the 
State grant, which had been founded on that article of 
the Constitution ;— -neither did 1 "put it forth," asyoU' 
assert " with great confidence ;" nor did I, except in 
my summary of Mr^ Ogden's argument, allude to it at 
*all ; — and even there I cannot admit that^ it " stands: 
" prominently conspicuous," 

You have, nevertheless, thought it expedient, ta 
revive the question, — and notwithstanding you re- 
proafJi me with " having transferred to the pages of 
$of Letter," arguments which had been urged by 

• Colden'a Vindication, p. 39^ 
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others,* you transcribe at length the opinions giveiii 
upon this point, by the Judges,t without advert^ 
ing to a circumstance which distinguishes the case 
of the Respondents, in the Court of Errors, from 
-the cljaim of the Memorialist before the Legisla* 
ture. — You omit to notice that the latter entere<f 
our waters with his boat, from the waters of an 
adjoining State, upon his ancient and accustomed 
ferry, — over waters intermediate, and common to 
both States, and under the sanction of a coasting li-' 
cense, issued in virtue of the Revenue Laws of Con- 
gress, by the officers of a different collection dis- 
trict-^Whilst the former merely navigated from one 
point to another, over our own waters, — not upon a 
ferry, but within the same Revenue District, as weir 
as within the same State jurisdiction* 

As you have neither remarked this diflference, nor 
attempted to anslver the case put by Van Ingen'a 
Counsel, of a foreign Steam boat entering the waters 
of this State, under the Regulations of Congress, — 
the Law of Nations, — anii the faith of Treaties ; — 
and as it is sufficient for me, upon other grounds, 
to have* shewn the unconstitutionality of the State 
grant, — I shair detain you no longer upon the point, 

* Whether I owe most of my ideas to the arguments of the Re* 
^^ spondents' Counsel/Mn the case adjudged in the Court of Er- 
rors, may be easily ascertained by referring to the. Report of that 
case, in Johnson. So far as any coincidences may be found to exist| 
I «baU be proud to acknowledge the support of such respectable 
opinions. Unfortunately, however, the obligation cannot be irery 
^Rtensive, inasmuch as the arguments of 'Messrs. Wells and Henry^ 
embrace but one of the many points discussed in my Letter* 

t Colden's Vindication, p. 126. 
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ihan to inquire^ whether that grant does no^directlj. 
interfere with the acts passed by Congress in virtue 
of their power " to regulate Commerce with fpreig;ii 
" nations amongst the several States ;''* and to sug-:^^ 
gest that the quarantine Laws, and the acts grant- 
ing Ferries, and establishing Turnpike roads and 
Toll bridges, can avail you as little, \n answer tp thi^ 
objection, as upon any former occasion. 

It may be proper, however, merely tp observe, thalt 
a State law may interfere with the provision^ of the 
power to regulate Commerce, either ^hen it proposes 
such regulations, as its end or object,7rpr when, in its 
natural effects and consequences, it interferes with 
that Power; which, in regard tp the pbjects specifiT 
ed, i^ admitted to be necessarily eiclu^iyf . Q^uaran* 
tine Laws, undoubtedly, aflfect the. intercowii^e; i^^ 
fp'reign nations with particular States, or of (3fne State 
with another, — but the object and en^of\hpej^.La,w^ 
is not to regulate Coii^erce, but (p gu§i^ again$t. 
infectiousf disQase^,^t is only by ^<>pidf nt, and not 
in their natural results, that they ifgulat^ Coi^k 
merce, pr interfere with its regulation* Neith^ 
do the acts for granting Fefpjes, T^rnpiJse roaid8» 
or Tpll bridges, aim to regulatq C<)^merce. — 
That is not their end or pbject,7-nor can they, 
in their natural results^ be said to interfere with 
the jf>Pwer of Congress : and if, in any wise, they do 
interfere with it, it hperchance. 

The object of the grants in question, is tp pfp- 
mpte easy and expeditious internal intercourse, and 
tfeeir aecidental eiSects may h^ io faeiKtaie comiaeiv 
cial intercoufse. The eicclusive privileges given itt 

* Constitution U. S. Art. 1. Sect. 8. 
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these cases, to the grantees, were given to promote 
the end of the grant, — and are the means which the 
Legislature thought it most proper to resort to for 
taxing the public, in order to attain the object It 
is from confounding the natural.result with the ac- 
cidental effects of a Law, that the fallacy has ari- 
sen ; — by distingifiishing the one from the other, we 
are guarded against the possibility of delusion. In 
truth, the accidental effects of every Law for the 
regulation of trade, or the imposition of taxes on 
articles of home consumption, and for the inspection 
of those of domestic growth or manufacture, — ^may, 
in the same loose and extended sense, be said to be 
regulations of Commerce^ — because they affect it 
indirectly. But how different are such Laws in 
their aim and cpnsequence, from a grant that di^- 
rectly, in its natural result, and by a foreseen con- 
sequence, monopolizes one grand method for the 
)cheap and expeditious prosecution both of foreign 
and domestic Tradje ? 

But although the Committee ventured thus to dif- 
fer from the authority upon which you repose, — ^al- 
though they believed the grant to Messrs. Living- 
ston and Fulton, contradictory and repqgnant to 
the powers vested in the General Qovernment, for 
the regulation of Commerce, as well as those given 
to it for prompting the progress of Science and the 
useful Artgy->-yet they recornmended no interpreta^ 
tion of the Constitution at varianpe with the princi- 
jjieB of the Court of Errors, On the contrary, the 
measure, which, in the first instance^ they proposed* 
wa9 founded upon the judicial construction which 
had there been given to the St^te iVionopoly. 
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The Ccmrt had held the grant to be valid, on the 
ground of a concurrent, but subordinate power int 
the State Legislature, — and acknowledged, that in 
case of conflict, a Patent right would prevail against 
it. This doctrine had even been admitted by the 
grantees themselves, — ^and so well aware were they 
of its soundness, that, pending the controversy, they 
procured from the Legislature in 1811, that addi- 
tional Statute, by which, in case of any future viola* 
tion, real or imaginary, of their right — the remedy 
was placed in their own hands, and the Court of 
Chancery deprived of all legal discretion, as to the 
granting or refusing an injunction. 

Thisprocess was directed by the act in question, pe- 
remptorily to be issued upon the filing of a Bill,in order 
to prevent the removal of any Steam boat, seized for 
navigating without the license of the State grantees, to 
any other place than that which should be directed 
for its safe keeping during the pendency of any suit 
which they should, think proper to commence.* 
And as the boats belonging to Van IngCQ and bis 
associates, were specially exempted from the opera-, 
tion of this act, it is by no means difficult to account 
for their acquiescence in the * measure. During 
the continuance of the controversy, it admitted 
them to an undisturbed participation irf the Mo- 
nopoly ; and it secured tp them, whatever they 
might obtain in the way of compromise or trea- 
ty, free from all hazard of interruption from sub- 
sequent intrudiers. The very circumstance of such 
an exception, proves. Sir, in contradiction to your 
opinion, that this act of 1811, was never intended to 

• Vide Letter to Golden, Appendix H. 
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operate as a Legislative confirmation of the grant, 
although it may have been intended as a Legiskaive 
prejudgmetit of cU subseqtient cases. 

Notwithstanding it was agreed by the Judges, 
that the State grant was taken subject to the power 
of Congress, it was clear to the apprehensions of the 
Committee, that the extraordinary remedies thus 
given to protect the grantees, might, at their plea- 
sure, be applied to cases neither contemplated by 
the Legislature, nor comprehended within the deci- 
sion of the Court of Errors. In strict conformity, 
therefore, with the principles recognised in that de- 
cision, the Committee * recommended a new Law, 
declaring that nothing in the several acts theretofore 
passed, concerning Steam boats, "should be so con- 
**^strued as to affect the right which any person 
*' might have to use the invention of the Steam boat, 
^ or any improvement thereon, which had been, or 
** thereafter might be Patented, under theConstitu- 
" tion and Laws of the United States: Providedj 
♦* that they did not interfere with any invention or 
" improvement secured by any of the acts above 
^ mentioned.''* 

This proposed Law, you declared, Sir, in your 
^* Life of Fulton," " to be in effect an entire repeal 
^ of the exclusive grants of Messrs. Livingston and 
*• Fulton,''t-— and it did appear to me that you 
meant to support your position, by the suppression of 
one important word in the proviso to the first section 
of that Bill ; for I was at a loss to divine what other 
colourable pretext could be found for your opinion. 
I endeavoured, therefore, in my Letter, to expose^ 

* Vide Letter fa Coldeoj Appendix lu t Life of FuUoh;, p. 24ir. 
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the artifice^ and fancied that I had succeeded s— 
but' the ingenuity of an experienced advocate In 
his otvn cause, is nat easily subdued! You repeat 
the assertion in your pamphlet, but endeavour 
to sustain it by new ai^umehts, and on difierient 
grounds. You now allege that " the first clause of the 
*' section gives a right to use on the waters of this 
" State, notwithstanding the Laws passed in favour of 
" Messrs. Livingston and Fulton, the invention of the 
" Steam boat, or anjr improvements which were then, 
" or might thereafter be Patented.^'* 

But is this a repeal of the whole grant? Does it not 
leave the rights and remedies of xVlessrs. Livingston 
and Fulton, precisely where it found them, except in ^ 
cases where they conflict with the rights of Patentees ? 
Is there any thing more in the clause than an adoption^ 
by the Legislature, of that very construction of the* 
State grant which had been admitted by the Counsel 
of Livingston and Fulton, and sanctioned by the 
Court of Errors ? I admit that if the Law stood withr 
out the proviso, a Patentee might run a Boat on tl^e 
waters of this State, notwithstanding its exclusive 
grant,— but 1 deny, Sir, that in virtue of such a law 
any other than a Patentee under the paramount au- 
thority of Congress, could have infringed upon it. 

The argument by which you attempt to prove ^our 
assertion to the contrary, involves a petition of the 
question, and, once more, assumes in direct contraidic- 
tion to the case of Livingston and Vafl Inge% that the 
State grant must prevail over the right of a Patentee. 
Besides, there is a peculiar inconsistency^^ in such an . 
objection, Sir, from you :— -It is a point upon which, (if 

* Vide CoMen's Vind. p. 1«). 
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I may be permitted the use of ^^ technical language,") 
you were estopped^ for, you had admitted expressly, 
that " if the law of 1798, were against the Constita- 
*Vtion of the United States ; if the State had no pow- 
** er to pass the Law, it w:as void, and that the Le- 
<* gislature had power to declare it so."* 
; Now, this Sir, is admitting much more than I 
cfver did, or ever shall contend for. Confident as I 
am, that the State grant is unconstitutional and void, 
I never shall allow, that " the Legislature have 
" power, consistent with its feith and honour, (and 
this. Sir, is the only power of which I speak,) to de- 
^ clare it so." It is not for them to avoid their own 
grant, upon an allegation of their own defective ju- 
risdiction or authority. The unconstitutionality of 
that grant is a judicial question, to be decided, ac- 
cdrding to the rules and forms of the Law, — in the, 
nipde— established by the Constitution and prescrib- 
ed by the Act of Congress. The utmost extent of my 
efforts, was to prove the necessity of a Legislative 
declaration, to prevent the grantees of the State from 
extending their special remedies beyond the ac- 
kiiowledged limits of the State authority. With what- 
ever plausibility, therefore, (setting aside all re- 
gard to consistency,) you may have urged the propri- 
ety or expediency of protecting the representatives 
of Messrs. Livingston and Fulton from all future liti- 
gation, in defence of rights judicially settled in their 
favour; the argument can have no force or applica- 
tion in regard to those matters 'of controversy, 
which have never been judicially considered : much 
less can it justify the suppression of all future investi- 

* Qolden's Vind. p. 98. 
21 
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gation of that objection to their title, \^hich in the 
only case which has arisen in respect to it, hadbeeii. 
admitted to be valid. 

But as the distinction taken by the Court of 
Errors in fayour of Patentees, was not a point laii- 
judicated, the Committee added the proviso to their 
Bill, with the view, that every question which could 
arise in case of future conflict between the State 
Monopolists and the authority of Congress, should 
jbe reserved for decision in the ordinary Courts; 
and had that Bill become a Law, its effect would 
have been no more than to have opened the ave- 
nues to justice, to persons invested with privileges 
secured (or at least intended to have been secured,) 
to them, by the Supreme Law of the Land. In 
case of the intrusion of a Patentee, the represen- 
tatives of Messrs. Livingston and Fulton might still 
• have availed themselves of every mode of redress ait 
Common Law, and every Statute remedy which they 
possessed anterior to, and independent of, the Act 
of 1811; and if the validity of their right were ques- 
» tioned by any other than a Patentee, they would have 
yet had at their command those very means of sup- 
pressing the inquiry with which that act had armed 
them. 

You deny, however, that *' this Proviso can operate 
" to reserve any thing; because none of the acts pass- 
*• ed in favour of Messrs. Livingston and Fulton pre- 
" tend to secure any invention or improvement ;'''*' 
and aver, that ^ there is not the least reference to in- 
*' veiitiop or improvement in them ;'' but, that *• they 
" give the exclusive grant merely on the ground of Wfr. 
" Livingstones having undertaken to establish Steam- 
♦CoIden'sVind. p. 161. 
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«^ Boats, that would go at a certain velocity, without 
*' considering whether the eflfect was to be produced 
" by his own invention or improvement, or that of 
>* any other person.''* 

.Neither, Sir, did the Proviso " consider,'' whether 
the invention or improvement secured to Messrs. 
Livingston and Fulton, was their own, or that of 
any other person. The terms were used in re- 
ference to the subject matter of the former Laws, 
and were intended to describe that mode of propeU 
:ling boats by Steam, of which those gentlemen had 
when they obtained their grant, represented them- 
selves to be "possessors." On that occasion, they had 
alleged, their principles to be " new and advantage- 
♦* om ;"— this was the ground upon which the exclu- 
sive grant was given to them, and the Committee, 
jl:b<erefore9. presumed, that a plan founded upon such 
principles, must have bteen either an ** invention" or 
an "improvement" of some person's or other, if not 
, of Messrs. Livingston's and Fulton's. 

But if the Committee were mistaken ; if that mode 
of propelling boats by Steam upon new and advan- 
tageous principles, of which Messrs. Livingston and 
Fulton were " the possessors;" when, in conse- 
quence of such representation of it, they were invested 
with their exclusive privileges, was not in fact " an 
" invention or an improvement," either of their own, 
or of any other person's — what was if then ? What, 
Sir, was actually secured to them by the former acts ? 
and how would you have described the subject mat- 
ter of their grant ? If any more apt description could 
fcl^ve been suggested by yourself, or any advocate' of 
jM«ssrs. Livingston and Fulton upon the floor of the 
♦ Colden's Vindication, p. l62* 
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Assembly, I undertake to say, that the Committee 
would have Mopted it. They would have had no obr. 
jection, if it could have afforded you the least gratifi- 
cation, to have inserted in their Bill, the whole peri-^ 
phrasis,from the Preamble of the Act of 1798, and so to 
have amended the Proviso, that it should have read, 
" Provided ahvaysyth^t in such case, they do not in- 
" terfere with any mode of propelling bbcds by means of 
" Steam or Fire^ lawfully secured by the acts above nmir 
" tioned^ or any ofihem^^ 

But it is clear from what you have advanced, that 
no modification that human ingenuity could have de- 
vised, would have been acceded to. Nothing short 
of the absolute and uncontrollable possession of the 
means still in the power of the State grantees, for- 
preventing all future exam.ination of their right, — 
could have contented them. From this circumstance 
alone, then, there appears something disingenuous in 
your objecting to the Reported Bill, on the ground, 
of its absolute repeal of the laws antecedently exist- 
ing ; but, when you knew that it had been withdrawn 
by the Committee, without having been acted upon, 
in the House, and another substituted by them in its 
stead, for the express purpose of obviating your ab- 
jection, when you were conscious, that the suppres- 
sion in your Memoir of these circumstances, had 
been detected and exposed, the persevering artifice 
by which you still hope to conceal them, must pro^ 
voke the indignation as well as the contempt of all 
who value the simplicity of truth. 

Let any man ignorant of those circumstances pe- 
ruse the statement in your " Life of Fulton,"— of tbe 
proceedings in the Legislature,— or, the remarks ia 
yg,ur '^ Vindication^" on the Bill first reported by the 
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Committee, and say, whether he can discover, that an- 
other bill had been submitted to the actual considera- 
tion of the House, and the recommendations of the 
Committee eventually confined to the repeal of the 
cumulative remedies which had been given to pro- 
tect Messrs. Livingston and Fulton in the cnjoymetit 
of their grant. If he cannot perceive this, Sir, the 
deception is complete ; for such you knew to be the 
fact. 

This substitution of the one Bill for the other, was 
not the result of any alteration of sentiment in the 
Committee, much less was it produced by a subse- 
quent conviction, that the bill first recommended 
was objectionable in principle. It wias made. Sir, in 
the spirit of accommodation, to meet the views oif 
several intelligent and active members of the Assem-' 
bly, who, whilst they were anxious that every ques- 
tion touching the validity of theStiate grant should 
be fairly investigated upon a trialat Law or in 
Equity,' were nevertheless desirous to leave the 
grantees in the undisturbed possession of the Com- 
mon Law remedies, to which they are entitled, inde- 
pendently of the forfeiture created by the Act of 
1808. 

Not,' Sir, that it Was imagined, that if Messrs. Liv- 
ingston and Fulton could have relied on their Patents^ 
they Would in effect have been deprived of those 
Common Law remedies in any case. If Mr. Fulton 
were indeed the inventor of the combinations and 
improvements secured to him as his own inventions, 
uftder the Constitution and Laws of ' the United 
States, he would, in case of a violation of his Patent- 
rights, have been entitled according to the doctrine 
of the CiMirt of Errors, to an injunction from the Pe» 
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But those to whom I have referenGe, had no greater 
confidence in the stability of Mr. Ftiltotfs Patent, 
than Mr. Fulton ap(>eared to have himself ; and after 
hearing the argument at the bar of the House; thej 
{suggested a general repeal' of the cmnulative reme^ 
dies, by which means, in a case like ibat of Mf. 
Ogdeh's, the question arising under the power of 
Congress to regulate Commerce, and mafiy others, 
besides the single point respecting the Constitutional 
power of securing to Authors and Inventors the ex- 
clusive right to their writings and discoveries, woiald 
^be open to discussion in the Courts below; whilst 
Messrs. Livingston and Fulton might still have re- 
course to an injunction at Common Law, to be issued 
'in the first instance against a rivial Patentee, If the 
Chancellor in the exercise of his discretion^ shoiild 
think proper to grant one. 

• Such then was the ilaeasare which I averted 
the Legislature had the power to adopt, — a power, 
arising, not as you suppose, firoiil the mere arbitrary 
j€a/oftheir will, but a power, as 1 was careM to ex- 
' press it, "consisterit with the faith, honouf, and jui^- 
" tice of the State." That the Legislature had such 
^power of interference, in regard to the fermcHeSj was 
universally admitted in all the discussions which had 
taken place concerning it. The only doubt was, 
whether the forfeiture given by the Act of 1808, couM 
be considered part of the ri^A/ vested in Me^rs. Liv- 
ingston and Fulton, or together with the subsequent 
provisions of the Act of 1811, constituted aportinn 
of the remedy. Indeed, the friends of Mr. Fulton had 
even €fxpressed a willingness to concur in the pas$t^ 
of the substituted Bill, if the clause relating (o'<^ 
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ibrfeitnre bad been stricken out^ and Mr. Fulton bim« 
self^ would have etiptrlated for a repealing clause, re- 
stricted in its operation to the latter Act 
? I did not, therefore, conceive it necessary in my 
former letter, to enter upon a regular course of ar- 
gument to prove this conceded point I merely 
directed your attention to the several Statutes giving 
the remedies in question. I appealed to the reason- 
ing of your associate Counsel, and the opinions of 
the Judges in the Court of Errors, to shew, that it 
had been settled beyond controversy, that this for- 
feiture was. a " ctjoaulative remedy," and not any 
part of thp " right antecedently existing ;"* and I 
ventured to presume,. that it would not in any other 
case ha^^e been pretended, that the Legislature 
could n0t, without a. violation of the public iaith^ 
Q&er, modify or repeal^ the remedies given, for the main- 
iainance of any vested right tvbaleverj provided the party 
entitled to it were hf tin the possession of adequate means to 
defend and enforce its lawful exercise and enjoyment. 

I refierred to the Law of Landlord and Tenant, not 
80 much, Sir, for legal authority to support this posi- 
tion, as for an illustration to render it more plain; 
and in an argument upon a juridical subject, addres- 
sed to a Lawyer of great practical experience, I 
thought, I should have been as pardonable in the 
use erf" technical language," as if he had already been 
elevated to the quorum, and had actually felt the dig- 
nity of presiding at the General Sessions of the Peace. 
But the " professional jargon" of my Letter, seepas 
. no less oflfens;ve to your peculiar ta^te, than the pc- 

- • VMe Letter to C(rf4en, page 76, an4 9 John?. Rep.. 557- 
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^asjonal introduction of a passage from th^ CkiscM<^J^ 
In utter despair, therefore, oi' satisfying a fastidious^ 
ness so contradictory and capricious, I must perse^* 
vere in thinking an appeal to the numerous Statut^e^ 
varying and curtailing the remedy by Distress^ al- • 
though the subjects of that remedy are regarded by 
the Law, in the light of pledges given by the tenant . 
for the faithful performance of the contract on his 
part, not altogether " irrelevant." 

You allow, nevertheless, that " no claim upon 
^ public faith can be urged against the modification 
" of general remedies erected only with a view to ge- 
" neral policy and expediency, and in no respect sti* 
" pulated for in the bargains made between con*: 
" tracting parties ;"t but you insist, that " thcicase 
^ is very different, where the Legislature establist^s* 
" particular remedies to secure and protect the 
" rights acquired by individuals, in virtue of s. spe- 
" cial agreement with the State."J You have not, 
indeed, condescended to point out wherein that dif-, 
ference consists, nor to shew, that the.remedies forjn 
any part of that contract, the existence of which you 
again assume : for here, as in many former inftan^ 
ces, you consult your own convenience in preference 
to the rules of a vexatious dialectic, and very 
prudently take th<it for granted, which it was the 
business of your argument to prove. 

If any special agreement, however, did at any time 
exist between the State and Messrs. Livingston and 
Fulton, the terms and conditions of it had been ma- 

* Vide Colden^s Vindication, p. 144. 
t Vide ibid. p. 145. 
% Vide ibid. p. 153. 
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tclally executed, long before the cumulative reme- 
dies Were devised. Before the Act of 1 808 had de- 
clared every unlicensed Steam-Boat forfeited to 
their ase, the precedent condition on their part had 
b^en performed. Their right had consequently vest- 
ed, and^very public object of the grant was accom- 
plished. When their title to that exclusive privi- 
li^e had thus been perfected, and when, to enable 
Messrs. Livingston and Fulton to resfp the full re- 
ward of their perseverance, it had become neces- 
sary fi>r them. to establish additional passage boats 
upon the Hudson, they obtained by this Act of 1808, 
besides the forfeiture in question, an extension of 
their grant without any pretence of consideration. 

'Although the indueement held forth, was the per- 
fcffmaocfe of a condittOBy which, if they intended to 
avail themselves of the eflfectual benefit of their 
grants they must necessarily have complied with ;-^ 
yet, there wap nothing in the new Law to bind them 
to its exleqution. The only consequence then, of 
tbeir omitting to employ new boats in addition to the 
beat then in operation, would have been, their being 
left, except aiS to the forfeiture, precisely where they 
were before the Act had passed. They obtained that 
forfeiture, therefore, distinct from and independent 
of either the original grant or the subsequent con- 
ditional extension of it ; — it forms no part of their 
contfmt^ if contract that may be called, which bound 
them^' to nothing,' — whieh, neither bound them in the 
first in^ance to establish any boat whatever, unless 
upon complying with a prescribed condition, they 
had chosen so to do, nor rendered it subsequently ob- 
ligatory on them to increase the number of their 

22 
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boats, if they were willing to forego the certain ^ 
vantage resulting from that measure. 

Still less have they any colourable pretext for 
claiming the additionaJ provisions of the Act of J811y 
as a part of their " bargain :*' — for, on your owii 
principles, those remedies were purely gratuitous. 
No alteration or enlargement of the original term 
was compri&ed in this last Law, nor was any thing 
else contained in it besides an extension of the for- 
feiture given by the preceding Act, with new reode- 
dies to enforce it, and a new regulation for depFiviiig' 
the Court of Chancery of all legal discretion as ta 
issuing an injunction, or permitting its diseolutidn 
npon terms. ^ 

The whole of these cumulative remedies were in- 
deed obtained, from the mere favour of the Legislft* 
ture;-*they were all taken subject fo its control, anJ 
are now held at its discretion. The only remaia- 
ing ground, therefore, for objecting to their repea^ 
must be, either that the State grantees would in that 
case be deprived of all means of enforcing ihmr 
rights, or that the remedies left at their command^ 
would be inadequate to the purpose. 

Now, we have seen from the decision of the CourC 
of Errors, that, independent of all the remedie*' 
created by the Statutes, the representatives of Messrs. 
Livingston and Fulton, might obtain a writ of in- 
junction at Common Law, against the owners of anj 
Steam-Boat attempting to navigate the waters withiif 
our jurisdiction in opposition to their rights,— whicli 
injunction would be issued upon the filing of a bill,-!-* 
continued pending the controversy, and rendered peiv 
petual, should that controversy terminate in (heir 
favour. Besides, they would, at Common Law, re^ 
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eover such damages as they might actually have sus- 
tained, for an infringement upon their Monopoly, — 
to be assessed by a Jury in a special action on 
the case. It will hardly be pretended, that these 
remedies are insufficient to defend and enforce the 
lawful exercise and enjoyment of the Right, — unless 
Am Right is for the future to be^ as you maintain^ exempt 
Jrpm ail judicial scrutiny I 

Yes, Sir, it is even this for which you are driven 
tp contend ! Although the Judgment of the State 
Court is not final and conclusive upon the question 
of constitutionality ; — although all the objections to 
the validity of the Monopoly did not arise, and from 
the nature and form of the proceedings in the case of 
Livingston and Van Ingen, could not have been taken 
-in the Court of Errors ; — although your own Counsel 
us wellas the Judges, did there admit, that in the event 
pf collision, a Patent-right must prevail over your ex- 
clusive privilege, and the State Law yield to the pa- 
ramount authority of Congress; — ^yet, you do not 
hesitate to deny, " that Justice requires, that the 
*' LegblatUre shxmli again open the door of litigation^'^^ — 
even to a Patentee. It is thus. Sir, that in confirma- 
tion of the remark with which I closed my former 
Letter, you openly acknowledge, that " not only the 
*' the rights of Patentees, but the common rights, of 
♦* our Citizens; pot only the ordinary rules of Jus- 
** tice, but the fundamental principles of our govern- 
" ment are prostituted and sacrificed, that your Mo- 
**.nopoly may be guarded." 

A forfeiture of the nature of that created by the 
Act of 1808, is of itself, as I before urged, repugnant 
to the spirit of that article of our Bill of Rights^ 
which) in the language of the Great Charter,— de 
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elares, that " every amerciament shall be according 
" to the quantity of the trespass ;"* and the pro- 
visions of the subsequent Act for enforcing that for- 
feiture, are, 1 repeat it, in direct violation of the. same 
fundamental Statute. The Law which gives the 
forfeiture, gives to the grantees of the Monopoly, an 
absolute property in any boat propelled by Steam or 
Fire, which shall attempt to navigate our waterjB 
without their license, — although the actual damage 
sustained from the intrusion should be literally — ' 
nothing! 

In your Reply, it has suited you to blend the coxk^ 
sideration of my objections to this Act, with those 
which 1 had urged against the other, and to repre- 
sent me as having stated the forfeiture itself, as well 
as the Act for enforcing it, to be infringements upoQ 
the letter of the Bill of Rights "t Alluding of course 
to the article first quoted from it, without pretending 
to answer the objection I had founded upon the 
second, you assert generally, that the " provisions 
^ cited from Magna Chart a, relate to the administra- 
" tion of Criminal Justice, — to the infliction of dis- 
" cretionary amercements, — and the arbitrary pu- 
" nishment of offences." You thought it decorous 
on this occasion, to refer me for correction to my 
'^ Blackstone f\ — permit me. Sir, in return, to send 
you back to ^' The Institutes;" and> if you can 
tolerate, the quaint learning and "technical jar-^ 
« gon" of Lord Coke, you may learn, that the decla- 
ration, now in question, is expressly c(mfined to 
amerciaments in civil suits^ and that rmther fines wiV^ 

* Vide Letter to Colden, page 73. 
t Vide Colden's Vindication, p. 157. 
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ftjnemaments in criminal prosectitions^ are within either, 
its words or meamng.* 

Yott may learn too, if you will condescend still fur- 
ther to consult a " black letter Lawyer," that not only 
are all Monopolies held to be contrary to the pro- 
visions oi Magna Charta^ " because they are against 
^* the liberty and freedom of the subject ;"t — but 
tthat the identical article last quoted by me from 
that instrument, as adopted in our Billof Rights, has 
been declared to extend to the preservation of " the 
*^ freedom of trade.^J 

¥ou assert, however, that the provisions contain- 
ed in the act of 181 1, do not fall within the prohibi- 
tion of the Bill of Rights, nor authorize the State 
grantees to take possession of an unlicensed Boat, 
^^ manu forti^ without execution, without judgment, 
"without trial, and without process ;"— because 
they are not expressly enabled to seize it in the 
same manner as if it had been feloniously taken 
from them in the first instance; — although the act 
gives to them the same remedies for the recovery 
of such forfeited Boat, as if the same had been 
torHously or wrongfully taken out of their possession.^ 

But in acquiring " the rudiments of my profes- 
" sion,'' Sir, I had not the benefit of your " instruc- 
^* tions," and was taught to include felonies^ as 
well as every other species of crimes and misde- 
meanors, under the general head of" Public Wrongs ;'' 
—and, I must confess, 1 thought the arrangement 
philosophical and rational, inasmuch as I had pre- 

* 2d Just- ch. 14. fo. 27. and Griesly's Case, 8 Rep. 75. 
t Ibid. ch. 29. fo. 47. I Ibid, and 1 P. Williams, 181. 
^ Vide Colden's Vindication, p. 152. 
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vibusly learnt from my Ethics, not only that it wag 
wrong to commit a crime, but that theft, aceomp^* 
nied with violence, had usually been deemed an 
atrocious one. Your distinction, therefore, betwe^) 
a felonious and a wrongful taking, in some measure 
reconciles me to the disadvantages under which I 
labour from the want of your early lessons in Moral" 
ity^ as well as in the Law. 

Besides, I was somewhat at a loss to conceive 
what the Legislature qould have meant by the word 
'* wrongfully ^''^ifii were not introduced into the Statute 
for the express purpose of supporting that very con- 
struction of which I insist it is susceptible. The word 
*' tortiously^^'^ alone would have cdtnprised within its 
signification, every description of Civil Injury^ of 
which a chattel can be the subject Indeed, there 
could hay^ been no reaspn nor necessity for such 
legislative provisions at all, if Messrs. Living- 
ston and Fulton had not Int^n^ed to acquire the 
power of seizing and detaining Vf. hostile boat by 
force. The forfeiture of a boat, navigating without 
their license, having already been vested in them by 
the act of 1 808, every Common Law remedy for re- 
covering Us possession, followed as a necessary con- 
sequence. Those remedies, however, though prov- 
ed sufficient for the protection of their rights, were 
not found adequate to their pretentions* ** It 
" was perceived," as you tell U3, " that without a 
" summary remedy^ these grants would Hot only 
*' be unavailing, but ruinoui? to them ;"— and an 
" enlightened and liberal Legislature, therefore^ 
"passed the Law of 1811^ to make the forfeiture 
" effectual as to the object ifU^edJ^^* . * 
*YideColden'sVind.p.ii(2. 
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But what was ^ the object intended ?*' What else 
CobM it have been than to enable the grantees of the 
Monopoly effectually to exclude Patentees, un- 
der the authority of Congress, from the benefit 
of that distinction, which, if not admitted as an 
exception in their favour, had, so far from being 
adjudicated against them, at least been reserv- 
ed for future judicial consideration. You ask. 
Sir, if ^' k was not just that the State should give 
*' that summary remedy* against those strangers, 
^ who, if they have really invented any thing new, 
« have, in virtue of their Patent, a Monopoly of all 
'* the waters of the United States, except as to the 
** small portions of them which have been granted by 
" some of the States.f" To this, I answer, in the first 
-place, if you designate as " strangers," inhabitants of 
other States of the Union, the Federal Constitutioii 
declares that '' The citizens of each State shall be 
^ entitled to all privileges and immunities of citi- 
*' zens in the several States4" And further ; — some 
of the very persons to whom you allude were citi- 
zens of our own State, and their cases were infinite- 
ly the most desperate, — for those Patentees, who 
are citizens of other States, may, in the first instance, 
seek redress against violence from the State Mono- 
polists, in the Federal Courts ; to which our own 
citizens could have access only in the last resort 
But I answer, secondly, that the merits§ of these 

• Vide Colden's Vind. p. 153* t Ibid. p. 158. 

I Constitution U. S. Art. 4. Sec. 2. 

§ The Petitioners to the Legislature, in 1817, to whom Mr. Col- 
den aUudes, were Joseph Hawkins^ a citizen of the State of New- 
Yorky and John L. Sullivan^ Esquire, of Boston, a son of a late 
^vemor of Maasachosetts. The former I never knew. The 
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persons', as inventors, are irrelevant to the ^uesti^n^ 
— ^^Vhether they had " really invented any thing 
" new," might become one of the subjects of judicial 

first lime I ever saw him was in the lobby of the Assembly Cham- 
ber, which he frequented whilst his application was depending ; 
nor do I recollect ever having seen him since. He had been re- 
presented to me as a ingenious but unfortunate projector, who 
had obtained a Patent for some improvement in Steam Naviga- 
tion, which I presumed might, or might not be important. To 
me it was indifferent which, as I conceived he bad, in either case^ 
an equal right to be heard ; — and I supported his claim the more 
readily, inasmuch as it was seconded by a strong representation 
from the " Merchants and Traders of the city of Albany," — and 
because the subject happened to be familiar to me. The Petition 
of Mr. Sullivan w^as not presented to the House until after a Bill, 
reported for the relief of Hawkins, had been fully debated. The 
forpner had, indeed, as he informed me, repaired to Albany in con- 
sequence of the favourable Report upon Hawkins's Petition. He 
brought with him introductory letters from several gentlemen of the 
first respectability in New-Y^rk and Boston,— <(nd amongst tbem^ 
one to me, which represented him to be an equally ingenious and 
estimable man. It would seem from Mr. Colden*s representa- 
tions, {Vindicatioriy pp. 4, and 157.) that I had spoken of the 
claims of b6th Sullivan and Hawkins, as resting upoh peculiarly 
formidable grourycls; — ^than which nothing can be more deceptive, 
as my assertion was confined expressly to the application of the 
former, and was warranted by the facts set forth in his Petition^ 
and proved by documents produced in its support. From these, 
documents, (which will be found in the Appendix,) ft appeared 
that Mr. Fulton, ignorant, no doubt, of Hulls' project, which 
you have called up in judgment against him, had himself con- 
clusively admitted both the importance and the originality 
^' of the Steam Tow BoaU* — That he had claimed it as his own 
invention, and as such, had solicited for it a new Patent, distinct 
from those he had previously obtained ; — and that, on this occa- 
sion, the right, after forraallitigation, had been judicially awarded 
to Mr. Sullivan. The latter gentleman is, however, severely cen- 
sured for making his application to our Legislature, ^' when he 
" was himself in possession of an exclusive grant to navigate the 
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inquiry, and so long as their respective rights are 
Ijonfirraed by Pg^tentj they are equally entitled to a 
feiir trial of theif rtghfe' to use the invention secured 
to them under the Constitution and Laws of the 
United States, whether thosd inventions possess the 
transcendant merit which you imagine to have been 
attainable only by your deceased " friend,'' or are 
M worthless as that Patented discovery of your own, 

'^waters ofone of the rivers of the Commonwealth of Massachu- 
^ setts, with his Tow BoatSy precisely similar to that of Messrs. 
'^ Livingston and Fulton." But how can a privilege, limited m 
its exercise, to a particular riveri and confined to the use by the 
Inventor of his Patent invention^ be precisely similar to the exclu- 
sive right of Messrs. Livingston and Fulton, to navigate cdl the 
ijoatifrs within the jurisdiction of this State, wheihsr of their oton 
moenium or of another^ 8 ; — whether (drectdy kwrwn or afterwardM 
to be discovered. The Law set forth by JVlr. Golden, in the Appeii« 
dix to his'' Vindication," merely invests Mr. Sullivan with the ex- 
clusive right to that portion of Connecticut River which is within 
the jurisdiction of Massachusetts, for the use of his Patent Steam 
Ibfo Boat^ and the improvements he may make thereon, for the 
space of twenty- eight years, b«ing doable the time allowed by the 
Patent Laws of the United States, from and after the expiraiian, 
of hie said Patent. This law is, nevertheless, at variance with the 
Constitution of the United States. It interferes with the exclusive 
power of Legislation vested in Congress in regard to the subject; but 
not by any means to the same extent and degree as the grant from 
this State to Livingston and Fulton. The practical diffetpence be- 
tween them is this,— that whilst the latter took effect immediately 
upon the performance of the condition precedent annei^ed to it, and 
isprotected by unconstitutional penalties from judicial investigation. 
The right vested in the grantee of the State of Massachusetts, does 
not take effect .even upon the performance of a similar condition, 
until after the expiration of the term secured by his Patent, and is 
sanctioned by no forfeitures and penalties, but those to which kf 
may be entitled at Common Law. Vide Colden's Vind. f* 15i. 
Appendix to do. p. l67, and Appendix K. and L. infra* 

23 
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to give effect to which, you candidly acknowledge^ 
your " reliance upon the aid of Herctdes.^^* Again^ 
Sir, — How can the Patents of these claimants secure 
to them a Monopoly of all or any of the waters of 
the United States, if the States separately have 
power, as you contend, to secure the exclusive use 
of those waters to another ? How can those Paten- 
tees enjoy the rights actually intended to be secured 
to them, if a State may, in defiance of the paramount 
Law of the land, prohibit the use of their inventions 
within its jurisdiction, by penalties defensible upon 
no other principles than those which justify the de- 
fence of usurpation by the oppression of the People, 
and rebellion against the Government? 

Conscious that you have neither reason nor author^ 
ity to support your cause, your last sad refuge id a 
mendicant appbal to the compassion of the Pttblie^ 
in favour of what you are fain to represent a iosing^ 
bargain ; and to render the recital of your own dis- 
appointments more , touching, you magnanimously 
** offer to sell your whole interest in the North River 
** Steam boats, to any one acceptable to the rest of 
" the company, who will give you your principal aind 
" interest from the time you advanced the capital."t 
That is, you propose to retain the surplus profit, get 
back your investment, with lawfiil interest, and qui^ 
what you conceive, an unsafe, rather than an unpro- 
fitable concern. An offer that reflects at least a» 
much credit upon you prudence^ as upon your ge* 
nerosity. 

As you have abstained, Sir, "firom entering into 
"any calculation on the subject,"| permit me mereltf- 

* Vide Life of Fullon, page 140. 

t Colden's Vindicalion, p. 121. % Ibid. ?• 151. 
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to state what constituted the Stock for which you 
originally paid your money, and by what rate its par 
value is ascertained* Some information upon these 
points may be materially useful to any member of 
the Council of Revision, Senator, or Assemblyman, 
(for I presume none other would be " acceptable to the 
" rest of the Company^) who might be disposed tp pur- 
chase. 

If what I have heard on this subject be correct, 
(and from the source from which I derive my inteU 
ligence, I cannot doubt its accuracy,) the whole cap- 
ital stock of the proprietors of the North River 
Steam Boats was estimated, at the time of Mr. Ful- 
ton's contract for the sale of one-fifth part of it to 
you and your associates, at $500,000, — and consist- 
ed, in the first place, of the vessels then plying as 
passage boats on Hudson River, viz. The Car of 
J{eptune^ The Paragon, The Richmond, and, 1 believe, 
The Firefly ; valped together ^t $200,000, The 
balance of $300,000 was cpmposed of the estin^ed 
valtie of the exclusive privilege. Before the consumma- 
tion, however, of the bargain in the form in which it 
was subsequently carried into effect. The Chancellor 
Livingston was built, and the $120,000, which she 
cost, added to the capital stock of the company ; the 
total simount of which, therefore, is computed at six 
hundred and twenty thousands. 

Now, as of tl(is apipqnt three hundred thousand 
dollars afe made up of the arbitrary valuation a^x- 
ed to the possession of the Monopoly ; it follows, 
that when you, and those who were associated with 
you in your purchase, are dividing, say five per cen- 
turn^ orex and above the lawful interest upon the 
sum which you actually advanced ; the immediiate 
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representatives of Messrs. Uvingston cpd Fulton, 
are, at the same time, drawing an equal proportion 
of surplus profits, not only upon the remaining four^ 
fifths of the estimated value of the boats, but also 
upon the imaginary capital of which the remainder 
of their portion of the stock is composed. Thus, 
whilst the sum actually advanced by you, and your 
associate purchasers, would yield you an annual in- 
terest of only twdve per centum^ the proprietors of the* 
remaining four-fifths of the stoek would receive a 
like interest upon the estimated amount of theii: ac- 
tual advances, of nearly twenty-four per centum. It is, 
therefore, clear, that your offer affords no just cri- 
terion forjudging of the actual value of the Monopo- 
ly, nor for estimating the aggregate amount of gross 
profits derived from its possession.^ 

* The opinion intimated in the Report of the Commiietf ia 
1817, in regard to the profits derivable from the Monopoly^ and 
alluded to by me in my farmer Letter, must, of course, be under- 
stood in reference to preceding years, and not to the subsequent pe- 
riod, iii which those profits have, no doubt, been materially reduced. 
There are some data, however, for calculating th^ir present amount, 
which render it doubtful, at least, whether the gross income re- 
ceived from the North River Steam Boats, be actually so trifling 
as has lately been represented. From' the returns made to the 
Comptroller, it appears that the tax on Steam boat passen- 
gers produced, during the years 1817 and 1818, a riett aggregate 
amount of $37,620.1 8,-— to this must be added the sum of ^,565.18, 
being the proportional amount of six weeks of the first year, after 
the Boats commenced running, and before the Law laying the 
tax commenced its operation,— ^and a further sum of about %\y250 
for expenses of cc^lection. The gross amount of the tax fat the 
two first years will then be 841,440, and the average annual pro* 
duct S20;r20. Now, the distance between New-Tork and Alba<» 
tiy being upwards of one hundred and fifty miles, whilst all passen- 
gers for distances over one hundred miles, pay a tax of one dollar 
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But if it did afford a certain guide, what would it 
be to the purpose ? Are the adventitious conse- 
quences resulting from a Contract, to he the test of 
its vaUdiiy ? or, are the PoKcy^ Justice^ and Constitu- 
tionality oi 2l Si^te Monopoly, and the sanctions by 
• which its enjoyment is defended, to be determined 
by a rule of Arithmetic ? Are they not to be resplved 
upon diiSferent principles, — by the rules of common 
sense, — sound reason, — and established law; — or, 
are you serious in claiming an exemption from those 
rules, as amongst the privileges of your Monopoly. 

Thus, Sir, have I at length completed the labori- 
ous and thankless task, which you thought proper to 
assign to me. In the execution of this bounden duty, 
I have endeavoured to reply to you upon every point 
which seemed to require explanation or defence ; — 
and, if I have not practised so much forbearance on 
this as on the former occasion of my addressing you, 
it must be recollected, that he, who had attempted 
to outrage my feelings, could hardly have expected, 
that much consideration would be manifested for his 

eachj — all for distances less than one hundred miles and over thirty 
miles, half that sam, — and all under thirty miles pay nothing; — 
the sum of one dollar for each passenger, is probably the fair 
average proportion between the gross amount of the tax collected 
and the gross amount of passage money received ; — ^t. e. for every 
4ollar collected for the State, seven will have been received by 
the proprietors of the Steam boats. So that g20,726 of tax, will 
give upwards of 8145,000 of ^ross annual income from the Boats, 
or nearly twenty-three per centum on 8^20,000, the assumed par 
value of the stodc,— and more than forty-four per centum upon the 
estimated proportion of actual capital advanced by the proprie* 
tors of four-fifths of the shares, and a nett annual income to them 
of near fifteen per centum^ even allowing the expenses of the esta** 
Miahment to be << equal to two-tkbrds of the gross receipts.'' 
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owa When you first drew the attention of your 
" Literary and Philosophical" associates to the ori- 
gin of this controversy, you made your statements in 
perfect security ; — and, when under their sanction, 
you gave publicity to your attacks upon a delegated 
portion of a former Legislature, you never dreamt^ 
that any individual of that dissolved and irresponsi- 
ble Body, would have had the temerity to rep^l 
(hem. 

But, I felt myself impelled to resistance by mo- 
tives, stronger than the ties of legal obligation, — 
and the defence which the justice of my cause 
enabled me to make^ — struck home to your con» 
science. It made you feel, that you were rash and 
unjust, and alarmed you as to its effects upon 
public opinion. Hence, you sought to assuage 
your feelings, by the balm of self-flattery, — and, 
hence, you were unwearied in your modest efforts 
to recal the public to a just sense of your own sur- 
passing merits. Hence, too, your tone of lofty pre- 
tence and affected contempt ;— your frequent refer- 
ences to my country residence, and comparative ob- 
scurity ; — and your own wealth, reputation, and 
professional eminence ; — my single cause^ and your 
own multiplied engagements; — the tioie $mcl labour 
bestowed by me on the composition of my Letter, 
and the rapid ease with which you, subsedvis horis^ 
struck off your Reply ; — ^my imputed ignorance,— r 
iiarrowness of mind,— long cherished resentment,— 
and unfeeling malignity ; — ^your own perfect know- 
ledge of the subject,-*-large 'and liberal views, — 
warmth of friendship, — tenderness of heart, and no- 
ble generosity of temper !-— ^ 
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All this, it is liot difficult to interpret There is k 
certain feverish irritability about some men, on the 
subject of their own reputation and consequence, 
which perpetually betrays the secret which they are 
the most desirous to conceal. The slightest insinua^ 
tion, the most harmless jest, is felt and resented by 
them as a serious injury. They seem in constant 
fear, lest their own extraordinary merits should be 
forgotten ; — their claims to peculiar distinction over- 
looked, by an unthinking or ungrateful world;— 
they are never, therefore, weary in displaying and 
rehearsing their titles to consideration, — but seize 
every occasion to remiad the public of the vast debt 
of respect, of admiration, and gratitude, which it 
owes to them. The application of these remarks, I 
leave, Sir, to your own sagacity. The brave mian is 
calm and unpretending, whilst none are so apt to 
•well and bluster, and menace, as those who know, 
that the world suspect their courage, and are con- 
scious, that the suspicion is not groundless. I have 
flometimes thought, (and with all possible humility I 
make the suggestion^) that a similar opposition of 
conduct, springing probably from the same motives, 
is observable between the man of real ability and 
the egotistical pretender. 

You have made. Sir, a needless confession of your 
inexperience as an Author; but, as an Advocate, 
you boast, that your experience has been great and 
various ; and it seems i^trange, that in the course of 
that experience, you have not gleaned this obvious 
truth, — " That the reasoning of an angry man is sel- 
^^ dom effectual.^ Anger sometimes stimulates the 
fancy, quickens the invention, and makes men fluent 
and figurative, who are sufficiently dull wd prosaic 
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OS he, the said John Fitch, was the tflventor^ accordtn^ to the al* 
l^ations and suggestions of the said petHion. 

In testimony whereof, I have caused these letters to 
he made patent, and the seal of the United States to 
he hereunto afi^ed. Given under my hand, at the 
L. s« the city of Philadelphia, this twenty-sixth day of Au- 
^st, in the year of our Lord one thousand seven hui> 
dred and ninety-one, and of the Independeitce of the 
United States of America^ the i^xteenth. 

GEO : WASHINGTON. 
By the President , 

TH : JEFFERSON. 
City ofPkUade^^,jh^ffU8t 26th, 1791. 

I do certify that the foregoing letters patent were <Mvered to 
me, in pursuance of the act, entitled ^^ An act to promote the pro- 
gress of useful arts," that I have examined the same, and find 
them conformable to the said act. 

EDM : RANDOLPH, 
Attomey-Generalfor the U. S. 
Delivered to the within named John Fitch, this 30th day of 
August, 1791^ 

TH : JEFFERSON. 

To all to whom these Presents shall come^ Greeting : 
I certify that the annexed is a true copy of a patent granted to 
John Fitch, for his improvement^ being the application of steain> 
as a power, in propelling boats or vessels ; dated August 26, 1791. 
In testimony whereof, 1, John Q. Adams, Secretary of State of 
the United States, have hereunto subscribed my name, and 
caused the seal of the Department of State to be affixed. 
Done at the City of Washington, this llth day of August, A. D. 
1818. JOHN a ADAMS. 



THE UNITED STATES OF AMElllCA— 

To dU to whom these Presents shaU came. 
Whereas Robert Fulton, a citizen of the United States, hati^ 
alleged that he has invented a new and useful improvement ui 
steam boats, which imprpvement, be states, has not been knowii 
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«r med, b^re his afypficationy bath iiiad« oalb, thai he doea irm* 
rily believe that he is the true inventor or discoverer of the said in** 
pxovement ; hath paid into the treaairy of the United States the 
sum of thirty dollars, delivered a receipt for the same, and pre- 
sented a petition to the secretary of state, signifying a desire of 
obtaining an exclusive property in the said improvementi and pray- 
ing that a patent may be granted lor that purpose : These are, 
therefore, to grant, according to law, to the said Robert Fultont 
his heirs, administrators or assigns, for the term of fourteen years, 
from the 11th day of February, one thousand eight hundred and 
nine, the full and exclusive right and liberty of making, construct- 
ing, using and vending to others, to be used, the said improve^'* 
ment, a description whereof is given in the words of the said Ro« 
hen Fulton himself, in the schedtde hereunto annexed, and is made 
a part of these presents. 
In testimony whereof) I have caused these letters to be made 
patent, and the seal of the United States to be hereunto affixed. 
Given under my hand, at the city of Washington, this 11th day 
of February, in the year of our Lord one 4housand eight hun- 
dred and nine, and of the Independence of the United States 
of America, the thirty-third. 

THOMAS JEFFERSON. 
By tht President^ 

JAMES MADISON, 

Secretary af State* 
City of Washington, To wit : 

I do hereby certify, that the foregoing letters patent were deli- 
vered to me, on the 1 1th day of February, in the year of our Lord 
one thousand eight hundred and nine, to be examined ; that I 
have examined the same, and find them conformable to law ; and 
I do hereby return the same to the Secretary of Stale, within fif- 
teen days from the date aforesaid, to wit, on this 11th day of 
February, in the year aforesaid. 

CiESAR A. RODNEY, 
AHormy'Gensral of the United States. 
The SCHEDULE Teferrei to m these Letters Patent, and making 
Fart of the same, containing a Description, in the Words of the 
ectid Robert Fulton himself , of his Improvement in Steam Boats. 

KaloRama, District of Columbia, January 1st, 1809. 
I, Robert Fulton, native of Pennsylvania, citizen of the United 
States of America, now living at Kalorama, in the District of Co- 
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lumbia, gtvethe followii^ written descripttaovi of my dikoveH^ 
ioventions, and improfements on steani boats. To obtain the 
power for driving the boat, I make use of Metos. Bohon and 
Walts' ftteam eoginej but instead of a beatn above the cylinder^ I 
have a triangular cast iron beam on eaeh side of it, arid near the 
bottom of the boat the base of the triangle is seven feet loiig f iif 
the centre of the base a perpendicullir is raised three feet six in^ 
ehes high, which is the vertex of the triangle ; the two triangler 
dre filled on one strong iron shaA, so that they play together. On 
the top of the f»ston rod, there is a tee piece or strotig iron bar. 
which moves in guides at each side of the cyiinder, from each end 
of tiie tee piece ; and passing down by the stdea of the cyiinder is 
a strong bar of forged iibn, cialled a shaclde, which is connected 
by a shacliie pin to the end of the beant i thus the end of thei 
beam moves through a curve in a perpendicular direction, add its 
vertex moves tltrough a curve in a horizontal direction $ the other 
end of the triangle is cast with a weight of iron sufficient to ba- 
lance the weight of the piston, and all the weight on the opposite 
ade of the fulcrum, or centre of the base line. From the vertex 
of each triangle, a shackle, from six to eight feet long, is connect- 
ed with a crank which is fixed on isach side of the propeller 
wheels ; close to each crank is a cast iron wheel about four feet 
six inches diameter, each driving a pinion two feet three inches 
diameter ; these two pinions are on one shaft, in the centre of 
which is a Qy wheel ten feet diameter ; the movement for the air 
pump is taken from the base line of the beam and twenty-one in- 
ches from the fulcrum. The condensing water conkes through 
the sides or bottom of the boat by a pipe, which enters the con- 
denser, and is regulated by a cock or valve. The hot well, the 
forcing pump, to replenish the boiler, the steam g%iage, the safety 
valve, the float in the boiler, to regulate the quantity of waCer, 
the plug tree, arid hand-geer, &c. are so familiar to all persons ac- 
quainted with the steam engine, and may be arranged in sudi a 
variety of ways, as not to require a description. I prefer a pro^ 
pelling wheel or wheels, to take the purchase on the water ; they 
may be from eight to twenty feet diameti^r, and divided into any 
number of equal parts, from three to twenty ; each wheel may 
have from three to twenty propellers, txut a wheel or wlieels from 
twelve to fifteen feet diameteri each, with from e%fct to twelve 
propellers, will be found to apply the power of the eiigi^ to great 
advantage. Hitherto I have plaoeid a ptiofieljiing wh(s4 on eactt 
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flide of die {>oat| with ^ wheel guard or frame outside of ea^h 
of them for protection. A propelling wheel or wbeek, may^ 
Iiowevery he placed behind the boat or in the centre, be« 
tween the connecting boats. To give rd^^3m for the machinerj) 
passengers^ or merchandize, I build my boats five or more times 
is long as theik* extreme breadth at the water line. The extreme 
breadth may be one third from her bow, or in the middle, in whicb* 
case the wate)* line will form two equal segments of d. cirdtf 
united tit the ends. To diminish the plus and minus pressure, I 
make the bow and stern sharp to angles o£ at least 60 degrees, and 
that the boat may draw as little water as possible, I build it fiat, of 
nearly so, on the bottotn* Hating mentioned the essential oompo> 
nent parts of a steam boat and its mechanism, its successful con- 
struction and velocity Will depend-^ 

First — On an accurUte knowledge of her total resistatice, while 
iiiiuiing 1, 2^ S, 4, 5^ Or 6 miles an hoUr in still water. 

Second — ^On a knowledge of the diameter of the cylinder, 
strength of the steam, and velocity of the piston, to overcome the 
resistance of a given boat while running 1, 2, 3, 4, 5, or 6 miles av 
hour in still water. 

Third — ^Ona knowledge of the square feet or inches which each 
propeller should have, and the velocity it should run to drive 
a given boat 1, 2, 3, 4, 5, or 6 miles an hour through slill water. 

tt is a knowledge of these proportions and velocities, which is 
the most important part of my discovery, on the improvement 
of steam boats. 

The following definitions, tables, and calculations, will lead to a 
clear idea of them. 

DEFINITIONS. 

By head pressure, is meant, the^otal pressure against the bow 
when the boat is at rest. 

By stern pressure is meant the total pressure against the stern)^ 
when the boat is at rest. 

Plus pressure is additional pressure against the bow while the 
boat moves forward ; it is occasioned by the fluid being displaced, 
and is in addition to head pressure. 

Minus pressure is a diminution of stem pressure, occasioned by 
the fluid not passing so strongly against the stern when the boat 
moves forward as when at rest. 

Friction arises either from the adhesion of the particles of the 
fluid to the surface of the body, or from the roughness of the body, 
or from both these causes united. 
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' Bow resistance is minus pressure, and the friction of the water 
against the bow united. ^^ 

' Stern resistance is minus pressure^and the friction df the wa^r 
against the stern united. ' 

Table of Friction of Phi$ and Mnus- Ftuswrty and oftha resisianU 
of one square foot of propeller. * 

Nautical miles an hour, 
Wben a boat is smooth and 

clean, the friction on every 
50 square fe^t will be 
The plus and minus pressure on 

each foot of bow.of 60 degre^j 

the stern being also 60 deg^ 
The plus and minus pressureon'^ 

each foot of bow of 20 degrees C lbs, 

the'Stem beingalso 20 ikg'^.j 

is to "^ 

The resistance of one square C 

foot of propeller as 3 

By this table the total resi^tonce of all lengths, widths, and 
draft of vater of ail boats with bows and sterns on angles of 20 or 
60 degrees may be calculated. The resistance of one square /oot 
of propeller is also shewn : Hence, when any particular sized boat 
has been determined on, and the number of miles which shti' is ^^ 
rjift in still water, has been decided. First, find her* total resist- 
aace for the velocity ; then by the table also, find the number of 
square feet or inches of a propeller, which while runmng a velocity 
equal to the boat, will make a resistance equal to the boat. It will 
consequent^ folloW) that the l-esistanc^ of the boat and propellers 
being equal, they will pass 4hrough equal spaces in equal times, 
and while the boat advances one mile the propellers will strike 
tlirough the water one crile backwaitis $ therefore, if the boat is to 
run 1, 2, 3, 4, 5, or 6 miles an hour, the speed of the propellers in 
the water roust be 2 j 4, 6, 8, 10, or 12 niilcs an hour, one half of 
each these velocities Is spent in stritcing water back to create a re«- 
sktance equal to the resistance of the boat, the other half is to 
overtake as she advances : For example, when a boat moves onft 
mile an hour, the water runs along her sides with the speed of ohe 
mile an hour ; were the propellers to run only one mile an ht)u>r> 
they would not touch the water which was runmng froth th^tti 
with any force; but if they run two miles 'a^ hoiir, they wouM 
strike the water with the force of one mile, and crfeale a reslitailW 
equal to the resistance of the boat. 
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The following is the method of finding the total resislftDoe of a 
boat, and of calculating the power and proportions of the machin-* 
ery to the speed which she is to run. For these calculations, say,, 
boat 154 feet long, 18 feet wide, drawing two feet of water; bow 
and stern on angles of 60 degrees; steam engine making a 4 foot 
stroke and 15 double strokes a minute^ equal 2 feet a second ; the 
boat to run four miles an hour. 

Plus and minus pressure on one foot, - « lb. 12^7 

Multiplied by 36 feet, the boat's bow, - - 445.32 

Friction on 848 feet of how and and stem, at 7»75 lbs. 

for every 50 square feety - - - - 131.75 

Friction on 2.200 square feet of the body of the boat^ 341.00 

Total resistance of the boat, • - . - 918.07 

A like power for the propellers^ - - - 918.07 



, Total power, lbs. 1836.14 

lobe felt at the end of the propellers, running 4 miles an hour, or 
6 feet a second. This is three times as fast as the piston movesj 
hence 1836.14 lbs. must be multiplied by 3 equal 5508.42 lbs. or 
the power of the engine. A cylinder 27 inches diameter, equal 
729 round inches, and 8 pounds to the inch gives 5832 lbs. The 
periphery of the propeller wheel must run 8 miles an hoiir,* or 12 
feet a second, equ*»l 720 feet a minute. Wheels 14 feet diameter^ 
44 round, and l6 revolutions a minute, will give 704 feet a minute, 
which is sufficiently near. The total resistance of the boat is 
918.07 Ibfe. 

The resistance of one square loot of propeller, run- 
ning 4 miles an hour, is 51. 95 lb. — 17^ square feet 
give resistance, - - .. - -; . 909.12 

This is 8} feet in each propeller. By this example all necessary 
calculations may be made. 

I make use of sails and take advantage of the wind to aid the 
engine, or when the wind is sufficient,! stop the engine, throw the 
wheels out of gear, and move by the power of the wind only. To 
prevent the boat making lee w^y, she has lei^ board- or boards, 
which are let down into the water while she ii^ sailing. Hitherto 
there have been two lee boards on each side of the boat ; one oq 
each side near the bow, and one on each side near the stern. Tfaa^ 
the helmsman may steer to' advantage, I place the wheel for steer- 
iiig, ajod lead the tiller ropes so n6ar the middle of the boat as to 
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enable bim to have an uDinterrupted view forward. In iiny ciise 
where a eurrent against the boat is superior to the ]>ower of 1^ 
engine to pass it, I propose to cast a^cfho^s in such- watersi or ob-» 
tain any other fastening which will enable me to warp the* boat by^ 
Uie power of the steam engine, from station to station, untH the 
riapid be paseted^ Snch steam boats as are for passengers, Ibml^ 
lirith'births, good sophas and beds, kitchen, barj and Ice magAiAtte/ 
with every convenience for giving breakfasts, dinners, tea^ and- 
nippers, either in the cabins, or Onder an awning or awnings' 

(WUmsttsJ HORERT FULTON. 

JOHN R. LIVINGSTON, 
' MATn: LIVINGSTON. 

- To dU t€ wKomthiM' Presents shall eame^ Greeting: • 

1 certify that the annexed is a true copy of a patent granted to 
Itobert Fuiton, for his improvement in steam boats ^ dated Feb- 
ruary 11 tb, 1^^- 

In teiBtimony whereof, I John Q. Adams, Secretary o^ 

U S. ^tate of the United States, have hereunto subscribed 
my name, and caused the seal of the Department of 
' ^tate to be affixed. 
: I?^one at the city of Washington, this 6tfi day of Sune, Aitf: 
J8t8. J. Q. ADAMS. 

THE UNITED STATES OF AMERICA. 

. . To all to whom these Letters Patent shall come* 
■ Whcreasr Robert FoJtOD, a ci*iaenof the United States, has 
•alleged, that he has invented a new;aod useful improvement, en- 
titted, '' Inventions and Discoveries, for constructing Boats pr Ves- 
i^p, which ^re to be navigated by the power of Steam Engines,^ 
^hich improvement, he states^ baei not been known or used before 
ilia api^Uoation; bath made oath, that he does verily believe>^at 
)ie is the true inventor or discoverer of the said improvement ,• hath 
p^id iRto the tceaanry of the Unit^ States, the sum of thirty dol- 
lar»i ddliv^red a receipt for the same, and presented a petition to 
Jhe Sc9ret^ry of State, agnifyingA desire of obtaining an ei;cl|i- 
^ve property ii^ the said improviKwent, srid pray mg, that a pa(e|tt 
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nay be gnuHed for thajt pnrpoie : These are, thereforei to grant 
aoQordii^ to law, to the said Robert. Fulton, his heirs^ admloi^ra* 
tors^ or JissignSjt for the term of fourteen yearS) firom th^ ninth day 
(rf* F^|Kri}ary,one thousand eight hundred and eleven, the fuU and 
^pslusive right and Ui^erty of making, constructing, using, and 
vending lo others to be used, the said improvement; a description 
whereof Is given in the words of the said Robert Fulton, himself^ 
in the schedule hereunto annexed, and is made a part of these 
presents. In testimony whereof, I have caused these Letters to 
be made patent, and the seal of the United States to b^ h^^nnto 
affixed. 

Given under my hand, at the City of Washington) tbia ninth 
day of February, in the year of our Lord one thousand eight 
hundred and eleven, and of the independence of the United 
States of America the thirty-'fifth. 

JAMES MADISON- 
By the President^ 

ROBERT SMITH, 

SecrekuTf of State. 
•fUHo/WashinfifoniTomt; 

I do hereby certify, that the fo/regoing Letters Patent were de- 
livered to me on the ninth day of February, in the year of our Lord 
on^ thousand eight hundred and eleven, to be examined : That I 
have examined the same, and find them conformable to law ; and 
I do hereby return the same to the Secretary of State, within fifteen 
days from the date aforesaid, to vrit, on this ninth day of February, 

in the year aforesaid. 

CAESAR A. RODNEY, 

Aitorney-Gemraloftht United, States. 

, The Schedule referred to in these Letters Intent, and making part 
of th^ same, containing a description in the words ofthe said' Robert 
Fulton, himself, of his improvement, enlitled, *< Inventions and 
Piscoveries, for constructing Boats or Vessels, which are to be 
pavigated by the power of Steam Engines.** 
* October second, eighteen hundred and ten, 1 Robert Fulton, na- 
tive of Pennsylvania, and citizen ofthe United States of America, 
now residing in the city of New-Y6rk, give the' following descilp- 
tion of my inventions and discoveries, for constructing boats Or 
vessels, which are to be navigated by the power of steana engines, 
t>e]ieving myself to be the original invrntor and discoverer oi the 
following combinations. 
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.To obtain Ihe powerof driving the boat, I make use: of Wad and 
^Bolton's steam engine, or any other steam enjglne of equal power^ 
iny claim to invention not extending to the steam eng»)e^ but to 
the proportioning, combining, and applying it in such a manaerto 
a boat or vessel of such dimensions as to drive her to a ceilaintjF/ 
more than four miles an hour in still water. After having deterr 
inined the length, width, and draught of water of the boat, th^ 
details of my patent,. dated February 11th, 1809, will shew the 
mode for ascertaining her total resistance while running 1, 2, 3, 4, 
5, or .6 miles an hour in still water; also, the mode for proportton? 
ing the powei: of. the engine, the velocity of, the piston^ and the 
diameter of the water wheels, with tjie velocity of their jperiphery^ 
and .the size of each of their propellers, to oveccofae any given re- 
sistance of boat, while running 1,2, 3, 4, 5, or G lailes an hour in 
still waten. Having, been the first to demonstrate the superior 
advantages of a. water wheel or wheels, I claim as my exclusive 
right, the use of two wheels, oiie oyer each side of the boat ta 
take the purchase on the water ; to turn such wheels forward or. 
backwards, I claim, as my combinations and excltisiye right the 
following modes of communicating the power from the piston:.rod 
of the steam engine to them. 

First— By two triangular beamSj, which are described in ifae dcr 
tails of my patent, dated February 11th, 1809, and only mentioned 
here to bring together my several combinations. . 

Second— By wheels without a beam. In this case, a crank or 
qrank wheel is on each side of the cylinder, to which shackle bars 
descend from the cross baron the top of the piston rod,, whiebr 
turning the cfanks, the water wheels heing connected with thetr^ 
axis, turn also these two crank wheels, drive two wheels gI equ«il 
diameterjs, frpm which a movement may be takea to work. the air 
pump, which two wheels drive two pinions, on the shaft of which 
is the fly wheel or wheels, ^ . , 

, Third— By means of .a cast or wrought iron beam$. on each side 
of the cylinder,, near t^he bottoQi of the boa,t, from a cross-bar oa* 
the top of the pistqn rod, a shackle bar descends on each, of th^. 
cylinders and connects with the ends of the beains ; a shackle b^r 
arises from the other end of each beam to a cross bar, from whicU>. 
cross bar shapkle bars descend to turn two cranks or oranki wheelai 
to the axles of. which the wat<er wheels are connected j the twd^- 
cr^nk wheels drive two pinions, ^pn the shaft of which the % 
wheels are fixed. ., r 
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«' F<)atlfa— -By roe&ns of a cast or wrought iron beam kbbve the 
cylinder, which reeeives motion from the piston rod ; from the* 
other end of the beam a strong shackle bar gives motion to acrank,. 
on the'aille of which, or connected with it, are the two \<rater 
wheels^ from the crank shaft a' movement may' be taken to turn 
the fly wheels, or by using sun and planet wheels, the shafY of the 
sun wheel will act as a fly, and drive the water wheels by means 
c^f a pinion oh the sun wheel shaft and a wheel on the water wheel 
shaft, thus, if required, reducing the revolutions of the water 
wfiBelis to half the number of revolutions of the fly ; or if the water 
wheels are ptit oh the shaft of the sun wheels 'and weighted with 
ironv they will ietct withodt any other fly, biit not to such advantaged 
as with a fly and water wheel, because rapid moving and smalf 
{^opellers Is a loss of power. I use coupling boxes,' or any other 
meaii6> to throw the propelling wheals In or out of gear, or to 
throw one wheel out and work the other as may be required. -This 
convenience in combining the machinery of steam boats, I claim 
as my discovery and exclusive right, whatever maybe the mode by 
which it may be executed. I also daim as my invientton^ the guards 
which are round the outside of tbepropellitig wheels, which guards 
may support the outside gudgeons of said propelKfig wheels and' 
give a convenience of a deposit for fuel, bins or lockers, for va- 
rious materials; water closets, for the convenience of passengers j 
and steps to enter from or go into the few botiisj which guards 
protect the wheels from injury by wharves, vessels, ',&c. &c. I 
claim as my invention, to project from the' side or sides of a steam 
boat, beams, or timbers, or spars* or fenders of wood or iron of any 
kind, to guard or protect the water wheels from injufy by whferves, 
vessels, &c. &c. I also daim the exclusive right to cover the wa- 
ter wheels, whether by boards, netting or grating, canvass or lea- 
ther, or in whatever manner it may be done to prevent thefti 
throwing water on deck or entangling in ropes. I d&im as my 
invention, to place the tiller or isteering wheel, and pilot and steers^ 
man, further forward in steam boats than is usual in other vessels, 
the necessity of which is, that theboat being long and the deck 
covered with passengers, the pilot could not pee forward, unless 
near the middle of the deck ; hence, any one who moves a steers- 
man further forward in a steam boat than is usual in other vessels, 
shall be considered as using this part of my invention in the Con- 
v^ient arrangement of steam boats. ' I claiui as my invention, the 
straight and diagonal braces^ which I have placed in the sides of 
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Riy steam boats to give them strength to support Ihe weight of the 
Engine, boiler, and machinery^ and which braces extend from 4| 
fine behind the boiler to a Kne forward of the machinery. I elai^ 
as my invention^ to set the engine and machinery in a frame wliich 
is laid on the bottom of the boat, which frame must be of a length^ 
breadth, and strength, to bear the weight of the machinery anA 
Working of the engine, and divide It over so great a surface of the 
boat as to do her no Injury. I also claim as my invention) to a6< 
commodate a steam engine to a boat, my mode of setting the air 
pump and machinery behind the cylinder that is on the side oppo- 
site Ihe hand-gear, aild which is tlie reverse of the mode in which 
^gines are put up on land. I claim as my invention and exclo* 
Sive right, the combination of sails with a steam engine to drive a 
boat, I being the first who have done so, and proved by practices 
the utility of the union of the two powers of wind and steam : 
Hence, as a boat may be rigged a variety of ways, my invention Is 
not for any particular mode of rigging, but for the discovery and 
proof by practice, of the importance of using sail^ With a steam en- 
gine to drive a boat. I claim as my invention, my particular mode 
of proportioning and placing a propelling wheel or wheels in the 
stem of a beat, which wheel or wheels are in a chamber formed 
by the two sides of the boat, extendii^ aft one or mdre feet further 
than the extreme diameter of the. propelling whe^I, toeaeh of 
which side projections there is a rudder, which two rudders, coit- 
iiected by a cross bar working on pivots, cause them to move to* 
gether and parallel to each other ; from this cross bar, or from the 
rudderS) the ropes or chains for steering lead on to the pilotl 
. To put a propelling wheel or wheels in motion at the stem of a 
steam boat, a jnovement may be carried from the engine to it, or 
theu) by bevel wheels and shafts to opposite the centre of the axle 
of the propelling wheel and between two wheels, or by bevel 
wheek and a shaft on one side of one propelling wheel, or by a 
triangular beam at the engine, and long shackle bars moving m 
guides on rollers, and whicb cotamunicattoH may be performed by 
shackle bars leading along the centre of the boat, turning a crank 
between two wheefe, or by a shackle bar on each side of the pro- 
pelling wheel, each acting on a crank on each end of the shaft of 

the propelling wheel. 

. ROBERT FULTQN. 

(WUnesseSj) 

JOHN NICHOLSON, 

GEOR. LYON. 
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To €iV to whom these Presents shall come, Greeting : 
1 certify, that Ihe annexed is a true copy of a patent granted to 
Robert Fulton^ for his improvement, entitled} "Inventions ancl 
discoveries, for constructing Boats or Vessels, which are to be 
riavjgaied by the power of Steam Engines j" dated February 9tb^ 
1811. 

In testimony whereof, I, John Q. Adams, Secretaiy of 

^^ L.s. . State, of the United States, hiive hereunto ftub* 

scribed my naroer and caused the seal of the De» 

partment of State to be^ffixedf 

r Done atlheCity of Washington, the sixth day of June, A. IK 

1818. J. Q. ADAMS. ♦ 



K 



CERTIFICATE. 

pisi-RicT OP Columbia, > 
Washington County. J 

At the, request of Doctor William Thornton^ of this county ,.pert 

sonajly appeared before me the subscriber, ojje of the justices ^ 

the peace for the said county, Oliver Evans, of Philadelphia, whd 

soleflanlyaffirnaed, that when John Fifth and his company wer4 

engaged in constructing their steam boat ir> Philadelphiaj he the 

said Oliver, suggested to the .said John Fitch, the plan of driving 

^<jd propelling the said boat by paddle or flutter wheeb at the 

sides of the boat ; wheA the said Fitch or some other person, but 

h€i thinks it was Fitch, inforoied him^ that oi^e of the company 

|iad already proposed and urged the use of wheels at the side*, 

<but that he had objected to them. The «aid Oliver also stMes, 

ahat be afterward* mentioned the sa«ie to Henry Voight, one of 

^the members of that company, who said, that Doctor William 

Thornton, al^ a member of th^ saipe, wasihe person who had 

proposed the said paddl^ or flutter wheels at the. sides of the boa^, 

P^^ ^^^ both himself and John Fitch had objected to them. 

^ The said Oliver further saith, tha}, Rpbect Fulton, the patented 

of steam boats in the stat^ of New-York, had observed to him, th«t 

he deemed it impossible to drive a boat or vessel by steam at a 

greats speed than five miles per hour j but the said Oliver says, 

he had understood, Fitch's boat had very far exceeded that speed, 

and that Fitch's experiment had completely succeeded to shew' 
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that boats could be driven by steam to advantage^ Sii"^ L" ^ 
when the said John Fitch was afterwards setting out " : vt';.v t 
ern country, he called on the said Oliver at bis hoi^' .1 l- 
dared Iiis intention to be, to form a company to eists ?>• r .* /. 
boats on the western waters, of the advantages of w • vi. nr 
peared to have formed vast conceptions and great e: :>^o. . <: . 
The said Oliver also saith, that some time about the r irs • ' >^ 
1787, or t788, the said Fitch informed him^ that he co u t :; '. 
employing his steam boat on the lakes, and meant to contract 
them with two keels, to answer as runners, and when the lakes 
should freeze over, he would raise his boat on the ice, and by a 
wheel on each side, with spi^kes ui the rims to take hold of the ice, 
he calculated it would be possible to run tbirty miles an hour ; 
also, that he meant to tow boats and other floats by steam boats. 
(Signed) OLIVER EVANS. 

Affirmed to before the subscriber, one of the justices of the 
peace for Washington county, Columbia, this l6th day of 
December, 1814. 

JOSEPH FORREST. 



Oxford, (N. Hampshire,) Oct. 31) 1818. . 

William A. Duer, Esq. 
SIR, 

In answer to your inquiries, relative to my ejtperim^nts with 
steam boats many years ago, at New- York, previous to the con- 
struction of them by the late Chancellor Livingston and Mr. Ful- 
ton, I will state the simple facts as briefly as possible, and as near- 
ly as I can at this time recollect. 

As nearly as I can recollect, it was as early as 1790, that 1 
turned my attention to improving the steam engine, and in apply- 
ing it to the purpose of propelling boats. I b^an my experiments' 
in this vicinity on Connecticut river. When my arrangements 
were sufficiently mature for exhibition, I went to New-York and 
built a boat, and during three successive summers, tried many «c- 
periments in modifying the engine and in propelling. Sickness in 
my family calling me home, I had the boat brought to Hartford 
as a more convenient place, and there ran her in presence of many 
persons. . . , ; - 
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The next seasoi^ having made sundry improvements in the e^^ 
gine, I went agaii^ to New- York, and applied the power to a wheel 
in the stei^^ bj which the boat was impelled at the rate of about 
five fmks an hour. I invited the attention of- Chancellor Living- 
stoni and he, \^ith Jiidge Livingston, Mr. Edward Livingston, Mr. 
Stevens and others, went with nie in the boat from the ferry as far 
as Greenwich and back, and they expressed very great satisfac-. 
tibn at her performance and with the engine. 

Chancellor Livingston requested me to continue my endeavours 
to devise a better mode of propelling, and I continued my expert* 
ments through that summer, encouraged by his promises, which 
were to give me a considerable sum, provided. I succeeded in 
making a boat run eight miles an hour. He offered me at that 
time, for what I had done, seven thousand dollars for the patent 
right on the North river and to Amboy. But I did not deem that 
sufficient, and no bargain was made. I never received any thing 
from him. 

Being desirous of devising a more effectual mode of propelling, 
satisfactory to Chancellor Livingston and others, I continued my 
exertions; and as it had been sickly in New- York, I went to Bor- 
denton, on the Delaware, in June, 1797? and there constructed a 
steam boat, and there devised the plan of propelling by means of 
two wheels, one on each side. ' The sbafl ran across the boat with 
a crank in the middle, worked from the beam of the engine, with 
a shackle bar, (commonly so called,) which mode is in principle 
the same as that now used in the large steam boats. 

I found that my two wheels answered the purpose very well, 
and better than any other mode that I had tried, and the boat was 
openly exhibited at Philadelphia. 

From that time I considered every obstacle removed, and no 
difficulty remaining or impediment existing to the construction of 
steam boats on a large scale, and I took out patents for my im- 
provements. The notoriety of these successful experiments ena- 
bled me to make very advantageous arrangements with Dr. Alli- 
son and others, to carry steam boats into effectual operation \ but 
a series of misfortunes to him and others concerned, soon after de- 
prived them of the means of prosecuting this design, defeated their 
purpose, and disappointed my expectations. But I did not wholly^ 
r^ncj^uish the pursuit; from time to time devising improvements 
in the engine. I recollect to have had repeated conversations with, 
Chancellor Livingston and Mr. Fulton on thes^ subjects. ' ThQ 

S 
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CfaftDCellor oiice vmied me at Uiis place^ and c^ his reque^ smd 
expense, I went once to see him at Charnioiit; : 

I assure you. Sir, I never had any doubt, but that 1 1^ a rigl|t 
to take out a patent for the application of two wheels Xo^^ Meam 
boat, and have often t<dd both Mr* Livii^ton and Mr. FulU»% 
that I bad. lb the lattery I oace asserted this right, when on board 
his steam boat with him ; nor could I ever see the propriety or 
justice of Chancellor Livingston having an exclusive right to 
steam boats in the state of New-York, merely on acjcount of the 
suspension of the elBforts of Fitch and company, when it was per- 
fectly familiar to him, that at miich labour and expense, and the 
employment of years devoted to this pursuit, I had actually suc- 
ceeded, so that nothing was wanting to carry this mode of naviga- 
tion into effect, but pecuniary means, especially when it is con* 
sidered, that I actually held patents relating to this object at that 
time, and of which the Legislature of New- York did not seem to 
have been informed. 

I have often made passages in the steam boats, and do not see 
in their construction any new principle, and it seems to me peculiar- 
ly hard, that the originator of those improvements, by which 
Messrs. Livingston and Fulton were enabled principally to succeed, 
' should have had his right overlooked and himself excluded from 
the use of them on the very waters where many of hia experi- 
ments were made. 

I am, Sir, very respectfully, 

Your most obH. servH, 

SAMUEL MOREY. 



Washington^ January 2(2, 1818. 
SIR, 

Your letter of December 10th, enclosed to Dr. Thornton, as also 
the duplicate enclosed to Joseph Hopkinson, Esq. were duly ren 
ceived. I should have immediately answered you, but waited in 
hopes of receiving my papers from home, which contain my me- 
morandum of dates, &c. but have not yet received them, and 1 
did not chpose to trust immediately to memory as to the precise pe- 
riods when I made the experiment in steam boats. Mr. Hopkin-i 
son, who was counsel for Col. Ogden, in the trial before the New- 
Jersey legislature, to which you allude, tells me, that he has my 
deposition, takien at that time, but it is not here. However, I can* 
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v^ithoQi hesitfttioDy sajT) that in die sommer or ftll of the year 1797} 
I had, in connectioii wiih another gentlemani a flinall boat on the 
IMawai^i dr a brodc emptying into the Delaware, near its moutbi 
at BordestoD, Burlington county, New^Jeriey^ with a eteam en^ 
gine on board and wheels at the side, similar to those of Fulton's 
lioats, and that she was exhibited in presence of numbers of ctU- 
2ens with complete success. It was only for want of funds, that 
' we did not then bring it into pubUc use. 

I remain your humble servant, 

B. ALLISON. 

H. 
THE UNITED STATES OF AMERICA, 

To all to whom these Presents shall come. 
Whereas Daniel Dod, a citizen of the United States, hath al- 
leged, that he has invented a new and useful improvement in the 
steam engine, which improvement he states has not been known or 
used before his application i hath made oath, that he does verily 
believe, that he is the true inventor or discoverer of the said im- 
provement : hath paid into the treasury of the United States, the 
sum of thirty dollars, delivered a receipt for the same and present- 
ed a petition to the Secretary of State, signifying a desire of ob- 
iaining au exclusive property ia the said improvement^ and pray- 
ing, that a patent may be granted for that purpose. These are, 
therefore, to grant according to law, to the said Daniel Dod, his 
heirs, administrators or assigns, for the term of fourteen yearS) 
from the 29th day of November, one thousand eight hundred and 
eleven, the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used, the said im- 
provement ; a description whereof is given in the words of the 
said Daniel Dod himself, in the schedule hereto annexed, and is 
made a part of these presents. 

In testimony whereof, I have caused these letters to 
L. B. be made patent, and the seal of the United States 

to be hereunto affixed. 
Given under my hand, at the City of Washington, this 29th day 
of November, in the year of our Lord one thousand eight 
hundred and eleven, and of the Independence of the United 
States of America the thirty-sixth. 

JAMES MADISON. 
Bf the President^ 

JAMES MONROE, 

Secretary of State. 
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CUy of Washington^ TowU:^' 

I do hereby certify, that the forcgoit^ Leiiers Patent were de- 
livered ta me on the twenty-ninth day of Navember^ In the year 
«f oqr Lofd one thousand eight hundred and elevefi, to be exa<^ 
mined : That I have examined the same, and find them coiifainR* 
able to Jatv.j and I do hereby return the same to the Secretary of 
State, within fifteen days frbm the dale aforesaid, to wit, on ihiff 
29th day of November^ in the year aforesaid, - 

e^SER A. RODNEY, 
Aitorruy General of the United States, 

The Schedule referred to in these Letters Patent, and making 
jf)art of the same, containing a description in the words of the said 
Daniel Dod, himself, of his improvement in the steam engine. 

I make the steam engine to work with a double impulse, on the 
general principles of Watt and Bolton's steam engines. 

I form the condenser of a pipe, or number of pipes connected 
together, and condense the steam by immersing the pipes in cold 
water, either with or without an injection of water. For. propell- 
ing a boat, I make use of two wheels, one at each side of the boat. 
These wheels are hung on an axis which lies across the boat. . In 
the middle of this axis is a crank ; to this craiik is attached the 
lower end of a pitman. The upper end of4he pitman is attached 
to one end of a lever beam ; the main piston rod of the steam en- 
gine ia attached. The lever beam is placed above the cylinder of 
the steam engine in the usual manner practised by Watt and 
Bolton. 

The fly wheels of the steam engine I fix on the axis of the pro- 
pelling wheels ; or I make the fly wheels by weighting the pro- 
pielling wheels with iron buckets or propelling boards, or with iron 
segments. 

For producing steam I make use of two boilers, which I place 
in the bottom of the boat, one in each side of the space allotted for 
the machinery. 

I fix the cylinder and the other parts of the steam engine be- 
tween the boilers. The boilers I construct in the. following man- 
ner : The outside of the boiler consists of a cylinder of a length 
and diameter sufficient to produce the requisite quantity of 
steam. This cylindei- lies in a horizontal position. Within 
the cylinder is fixed a flue, of a length equal to the length of the 
cylinder. The form of this flue is that of a segment of a circli^ ; 
it may be greater than a semicircle, whose diameter is less by four, 
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five, Of six inches, (more or less,) than the diameter of the cylinder. 
This flue is placed trHhin and near the iower side of the cylinder, 
leaving a «uail space for the water to pass under the flue. Within 
, ibis fiae^at one end, the fire is made, and at the opposite end is in- 
8e»(ed the pipe for carrying off the, smoke and producing a sufli-^ 
cient draught of air to make the fire burn briskly. The flat side 
of the flue, (which is the upper side,) is strengthened and support- 
ed by perpendicular tubes, the inside of the flue extending from the 
top to bottom, of by rods or braces, extending from the uppef 
side of the flue to the upper side of the cylinder, or by both these 
methods together. 

The water in the boiler must be so high as to cover the flue. 
The flue will, therefore, be entirely surrounded with water on all 
sides, and the fire being made in the Sue, very little heat will be 
lost. The axis on which the propelling wheels hang passes over 
the top of the boilers. I make use of a sufficient frame to support 
the steam engine, the propelling wheels, and the other machinery, 
and a proper fufcrum to support the lever i>eam.- 

I claim as my invention the following parts of the above d^ 
scribed machinery. 

1st. The construction of the Boiler. 

2d. The Condenser, consisting — — 

I also claim as my invention, the exclusive right to place the 
steam cylinder and other parts of the steam engine between twi» 
boilers in a steam boat, in the manner abovo described. 

And I likewise claim as my invention, the disposition and ar- 
rangement of the several parts, and the combination of the whole 
machinery as above described. 

(Witnessesy) DANIEL DOD. 

AARON OGDON, 

STEPHEN DOD. 

To all to whom these Fresents sJtaU come, Greeting: 

I certify, that the annexed is a true copy of a Patent granted t6 
Daniel Dod, for his improvement, in the steam engine 3 dated this 
29thday of November, 1811. . 

In testimony whereof, I, J. Q. Adams, Secretary of* 
L. s. State, of the United States, have hereunto sub-, 

scribed my name, and caused the seal of the. De- 
partment of State to be affixed. ,^ 

Done at Washington, this 21st day of January, A. D. 18191. 

J. Q. ADAMS.' 
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THE UNITED STATES OF AMEBiGA,., .. 

To aU to wliom these Presents shall come. ' ^ / 

Whereas Daniel Dod, a citizen of the United States, hath al* 
kged| that be has invented a new and useful improvement in the 
application of the steam ei^ine to boats, mills, &c. which im- 
provement, be states, has not been known or used before his ap^ 
plication; hath made oath, that he does verily believe, that he Is 
the true inventor or discoverer of the said improvement ; hatli 
paid into the treasury of the United States the sum of thirty dol- 
lars, delivered a receipt for the same, and presented a petition to 
the Secretary of State, signifying a desire of obtaining an exclusive 
property in the said improven^ent, and praying, that a patent may 
be granted for that purpose. These are, therefore, to grant ac^ 
cording to law, to the said Daniel Dod, his heirs, administrators, 
or assigns, for the term of fourteen years, from the twelfth day of 
}/ls^yi one thousand eight hundi^ed and twelve, the full and exclu^ 
sive right and liberty of making, constructing, using, and vending 
to others to be used, the said improvement ; a description whereof 
fs given in the words of the said Daniel l>od himself, in the sche- 
dule hereto annexed, and is made a part of these presents. 

In testimony whereof, I have caused these letters to 
L. s. . be . made patent^ and the seal of the United States 

to be hereunto affixed. 
Giv^n under my hand, at the City of Washington, this twelAh 
day of May, in the year of our Lord one thousand eight hun- 
dred and twelve, and of the Independence of the United 
States of America the thirty-sixth. 

JAMES MADISON, 
By tJu President^ 

JAMES MONROE, 
Secretary of State. 

City of Washington, To wit : 

I do hereby certify, that the foregoing Letters Patent, were de- 
livered to me on the twelfth day of May,. in the year of our Lord 
one thousand eight hundred and twelve, to be examined : Thai I 
have examined the same, and find them conforoiable tolawj noA 
I do hereby return the same to the Secretary of State, withiniBf- 
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t€en days from the date aforesaid, to wit, on this twelfth day of 
May, in the year aforesaid. WILLIAM PINKNE Y, 

Attorney General of the United States. 

The Schedule deferred to in thesis Letters Patent, and making 
|Murt of the same, containing a description In the words of the said 
Daniel Dod himself, of his mode of applying the steam engine to 
boats, mills, &c. 

Specification.'^l employ two lever beams of equal or unequal 
length as I find most convenient. Each lever beam is hung on a 
pivot, in such a way as to admit of a free vibratory motion. The 
pivot of the one lever beam is placed higher than the pivot of the 
Other lever beam, a distance of from one twenty-fourth part to one 
twelfth part of the sum of the length of both lever beams. 

These lever beams are so hung, that they will both move in the 
same vertical plane, and the inner end of the upper lever beam 
tnust be directly over the inner end of the lower lever beam. 

The inner ends of these two lever beams must be connected to- 
gether by means of a strong iron link, made in the following 
manner, viz : 

A strong flat iron bar has a hole made through each end. The 
distance between these holes must be equal to the distance which 
the pivot of the upper lever beam is higher than the pivot of the 
lower lever beam. "There iijuat also -be -aartniermediate hole 
through this flat bar, exactly in a right line with the two end 
holes. This intermediate hole must be made in such a point as to 
divide the space between the two end holes, in proportion to the 
inner arms of the lever beams. There must be two such bars 
precisely alike, which must be connected together, (at a distance 
from each other, equal to the thickness of the lever beam,) by put- 
ting a strong bolt through the holes at one end of the bars, and 
another bolt through the intermediate holes ; these bars, thus con- 
nected, are caUed the link of the parallel lever. 

On each side of the inner arm of the lower lever beam, must be 
fastened a strong iron bar, which must project a little distance be- 
yond the end of the lever beam. The bolt in the end of the link 
of the parallel lever must be firmly fastened to the end of the up- 
per lever beams, and the other end of the side pieces of the link 
must be connected to the end of the flat iron bars which project 
put at the end of the lower lever beam. 

. When the two inner ends of the lever beams are thus connected 
together, the connecting link must stand nearly in a perpendicular 
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position, and the leugtli of the Htik ftt>m tjie intermediate hole lo 
the upper hole, must bear the same prcporlion to the length from 
the same intermediate hole to the lower hole, that the inner arm of 
thiB lower lever beam bears to the inner arm of the upper lever 
beam. The top of the piston rod must be connected to the bolt 
in the intermediate hole in the link, and the cylinder must be 
placed perpendicularly under the same. Thus the two fever 
beams are made to move in concert, and by the usual contrivance 
of pitmans and cranks, (or sun and planet wheels,) at the outer | 

ends of the lever beams, double sets of mill works or machinery of ; 

any kind may be put in motion. { 

My mode of applying this invenllon to the navigation of a boat, 
is as follows : — 

I place two propelling wheels as near the bow of the baat as 
convenience will admit. 

The arbors of these two wheels are placed in the same right 
line, and the inner ends of the arbors approach t»ar together in 
the middle of the boat. One crank attached to the end of both 
arbors, and one pitman from the end of ttie lever beam, put both 
wheels in motion. 

Then two other propelling wheels are placed so far abaft of the 
forward wheels, that the distance shall be equal to the sum of the. 
lenj'th of the two lover beams- Tho arbom uC these two abaft 
wheels, also are placed in a right line with each other, and tb.e 
inner ends of the arbors approach near together, and a crank is 
connected with the ends of both arbors, similar to the forward 
wheels. 

Then a pitman from the end of the other lever beam will drive 
both wheels together. 

In this way, without a cog-wheel or toothed sector of any kind, 
I employ one steam engine in a boat to drive four propelling wheels, 
by which means I am enabled to avail myself of a large proportion 
of propellers, without making my wheels so wide as to project 
out an inconvenient distance beyond the sides of the boat. 

The foregoing method of driving double sets of machinery with 
one steam engine, and the contrivance of applying four propelling 
wheels to a boat, I claim as my invention and exclusive right. 

DANIEL DOD. 



(Witnesses,) 
AARON OGDEN, 
GEORGE BARBER. 
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